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Court of Appeals of the District of Columbia. 


No. 4030. 

John H. Ford, Appellant, 
vs. 

Nicholas Apfelbaum, adm'r, &c. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 67344. 

Nicholas Apfelbaum, as Administrator of the Estate of Rose 

Urdong, Deceased, Plaintiff, 
vs. 

Harry M. Crandall, Frank L. Wagner, Union Iron Works Com- 
pany, a Corporation; John H. Ford, District of Columbia, a 
Municipal Corporation, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to-wit:— 

1 Declaration . 

Filed Jan. 26, 1923. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 67344. 

Nicholas Apfelbaum, as Administrator of the Estate of Rose 

Urdong, Deceased, Plaintiff, 

vs. 

Harry M'. Crandall, Frank L. Wagner, Union Iron Works Com- 
pany, a Corporation; John H. Ford, District of Columbia, a 
Municipal Corporation, Defendants. 

• The plaintiff, Nicholas Apfelbaum, as administrator of the estate 
of -Rose Urdong, deceased, duly appointed by the Supreme Court of 
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the District of Columbia, hold a Probate Court, and qualified 
and acting as such, sues the defendants, Harry M. Crandall, 
Frank L. Wagner, John H. Ford, Union Iron Works Company, 
a corporation, and District of Columbia, a municipal corpora¬ 
tion, for that heretofore, to-wit, prior to the 28th day of 
January, in the year one thousand nine hundred twenty-two, 
a certain theatre building known as the Knickerbocker Theatre, 
was caused to be erected at or near the intersection of Eighteenth 
Street and Columbia Road, in the District of Columbia, 
which said theatre building was intended to be used and was 
thereafter, on the said 28th day of January, 1922, used as a motion 
picture theatre, which the public generally, including the plaintiff’s 
intestate, were intended to be invited, and were invited to enter for 
the purpose of witnessing the exhibitions to be given therein, and 
which the public generally, including the plaintiff’s intestate, did 
thereafter enter for said purpose; the plans and specifications 
and the design and structure of said building were 

2 prepared and performed under the supervision and direction 
of the defendant Crandall; the defendant Wagner was the 

general contractor engaged for the purpose of causing said 
building to be erected, and he did, as such general contractor, cause 
said building to be erected; the iron and steel work which entered 
into the construction of said building was designed, fabricated and 
furnished and installed bv the defendant Union Iron Works Com- 

V 

pany, under the supervision and direction of the defendant Ford, said 
work having been originally undertaken by C. A. Schneider’s Sons, 
acting under the direction and supervision of the defendant Ford, 
which concern subsequently was succeeded by the defendant Union 
Iron Works Company, which assumed all of its rights and liabilities; 
and the defendant District of Columbia was a municipal corporation 
charged with the supervision of all building operations within the 
territorial limits of the District of Columbia and charged with the 
duty of seeing to it that structures therein erected were properly and 
safely constructed: by reason of the several premises it became and 
was and continued to be, during the planning, designing and con¬ 
struction of said building, the duty of the defendant Crandall to have 
the plans and specifications, designing and construction of said build¬ 
ing prepared and performed in such manner as that said building 
when erected should be safe for such persons as might thereafter be 
therein; it became and was and continued to be the duty of the 
defendant Wagner to have said building constructed in such a care¬ 
ful and skillful manner as that said building, when erected, should 
be safe for such persons as might thereafter be therein; it became and 
was and continued to be the duty of the defendants Ford and Union 
Iron Works Company so to design, fabricate, furnish and install the 
iron and steel work in said building as that said building when 

3 constructed should he safe for such persons as might there¬ 
after be therein; and it became and was and continued to be 

the duty of the defendant District of Columbia so to supervise the 
planning, designing and construction of said building as that the 
same, when completed, should be safe for such persons as might 
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thereafter be therein; yet nevertheless, the said defendants and each 
of them, failed in their duties in the premises, in that the defendant 
Crandall negligently failed to have the plans and specifications, 
design and construction of said building, prepared and performed in 
such manner as that the same was safe for such persons as might be 
in said building when completed; the defendant Wagner negligently 
failed to have said building constructed in such a careful and skillful 
manner as that said building was safe for such persons as might be in 
said building when completed; the defendants Ford and Union Iron 
Works Company negligently failed in their duty so to design, fabri¬ 
cate, furnish and install the iron and steel work in said building as 
that said building was safe for such persons as might be in said build¬ 
ing when completed; and the defendant District of Columbia negli¬ 
gently failed so to supervise the designing, planning and construction 
of said building as that said building was safe for such persons as 
might be in said building when completed; said building was com¬ 
pleted prior to the said 28th day of January, 1922, but as a result 
of the negligence of the defendants the same was, when erected, 
unsafe and in a dangerous and defective condition, and continued so 
to be, and on the day aforesaid, the plaintiff’s intestate, one Rose 
Urdong, then a citizen of the United States and a resident of the 
District of Columbia, was in said theatre building for the purpose 
of witnessing a motion-picture exhibition therein, as lawfully 
4 she might be, and while the plaintiff’s intestate was in the 
exercise of due care, the roof, ceiling and balcony of said 
building fell, as a result of the negligence of the defendants, and 
the plaintiff’s intestate was struck by portions of the falling frag¬ 
ments thereof, as a consequence of which the plaintiff’s intestate was 
mortally injured and caused to die on the day aforesaid; and the 
plaintiff’s intestate left surviving her her mother, one Dina Apfel- 
baum, as her next of kin, to whom pecuniary damages has been 
caused as a consequence thereof, in the sum of ten thousand dollars 
($ 10 , 000 ). 

Wherefore, the plaintiff, as administrator as aforesaid, and pur¬ 
suant to the statute in such case made and provided, brings this suit, 
for the benefit of said next of kin, and claims of the said defendants, 
and each of them, the sum of ten thousand dollars ($10,000), besides 
costs. 

2. The plaintiff, as administrator as aforesaid, further sues the said 
defendants for that heretofore, to wit, prior to the 28th day of Janu¬ 
ary, in the year one thousand nine hundred twenty-two, a certain 
theatre building known as the Knickerbocker Theatre, was caused 
to be erected at or near the intersection of Eighteenth Street and 
Columbia Road, in the District of Columbia, which said theatre 
building was intended to be used and was thereafter on the said 28th 
day of January, 1922, used as a motion picture theatre, which the 
public generally, including the plaintiff’s intestate, were intended 
to be invited, and were invited to enter for the purpose of witnessing 
the exhibitions to be given therein, and which the public generally, 
including the plaintiff’s intestate, did thereafter enter for said 
purpose; the plans and specifications and the design and 
2—4030a 
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5 structure of said building were prepared and performed 
under the supervision and direction of the defendant 

Crandall; the defendant Wagner was the general contractor 
engaged for the purpose of causing said building to be erected, 
and he did, as such general contractor, cause said building 
to be erected; the iron and steel work which entered into the 
construction of said building was designed, fabricated and fur¬ 
nished and installed by the defendant Union Iron Works Company, 
under the supervision and direction of the defendant Ford, said 
work having been originally undertaken by C. A. Schneider’s Sons, 
acting under the direction and supervision of the defendant Ford, 
which concern subsequently was succeeded by the defendant Union 
Iron Works Company, which assumed all of its rights and liabilities; 
and the defendant District of Columbia was a municipal corporation 
charged with the supervision of all building operation within the 
territorial limits of the District of Columbia and charged with the 
duty of seeing to it that structures therein erected were properly 
and safely constructed; by reason of the several premises it 
}>ecame and was and continued to be, during the planning, design¬ 
ing and construction of said building, the duty of the defendant 
Crandall to have the plans and specifications, designing and con¬ 
struction of said building prepared and performed in such manner as 
that said building when erected should be safe for such persons as 
might thereafter be therein; it became and was and continued to 
be duty of the defendant Wagner to have said building constructed 
in such a careful and skillful manner as that said building, when 
erected should be safe for such persons as might thereafter be there¬ 
in ; it became and was and continued to be the duty of the defendants 
Ford and the Union Iron Works Company to design, fabricate, 

6 furnish and install the iron and steel work in said building as 
that said building when constructed should be safe for such 

persons as might thereafter be therein; and it became and was and 
continued to be the duty of the defendant District of Columbia so to 
supervise the planning, designing and construction of said building 
as that the same, when completed, should be safe for such persons 
as might thereafter be therein; yet nevertheless, the said defendants 
and each of them, failed in their duties in the premises, in that the de¬ 
fendant Crandall negligently failed to have the plans and specifi¬ 
cations, design and construction of said building prepared and per¬ 
formed in such manner as that the same was safe such persons 
as might be in said building when completed; the defendant Wagner 
negligently failed to have said building constructed in such a care¬ 
ful and skillful manner as that said building was safe for such per¬ 
sons as might be in said building when completed; the defendant 
Ford and Union Iron Works Company negligently failed in their 
duty so to design, fabricate, furnish and install the iron and steel 
work in said building as that said building was safe for such persons 
a* miaht be in said building when completed; and the defendant 
District of Columbia negligently failed so to supervise the designing, 
planning and construction of said building as that said building 
was safe for such persons as might be in said building when com- 
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pleted; said building was completed prior to the said 28th day of 
January, 1922, and on said day was operated for profit by the de¬ 
fendant Crandall jointly with the Knickerbocker Theatre Company, 
of Washington, District-of Columbia, a corporation, but as a result 
of the negligence of the defendant the same was, when erected, un¬ 
safe and in a dangerous and defective condition, and continued 

7 so to be, and on the day aforesaid, the plaintiff’s intestate, one 
Rose Urdong, then a citizen of the United States and a resident 

of the District of Columbia, was in said theatre building for the pur¬ 
pose of witnessing a motion-picture exhibition therein, as lawfully 
she might be, and while the plaintiff’s intestate was in the exercise 
of due care, the roof, ceiling and balcony of said building fell, as 
a result of the negligence of the defendants, and the plaintiff’s intes¬ 
tate was struck by portions of the falling fragments thereof, as a 
consequence of which the plaintiff’s intestate was mortally injured 
and caused to die on the day aforesaid; and the plaintiff’s intestate 
left surviving her her mother, one Dina Apfelbaum, as her next of 
kin, to whom pecuniary damage has been caused as a consequence 
thereof, in the sum of ten thousand dollars ($10,000). 

Wherefore, the plaintiff as administrator as aforesaid, and pursuant 
to the statute in such case made and provided, brings this suit, for 
the benefit of said next of kin, and claims of the said defendants, 
and each of them, the sum of ten thousand dollars ($10,000), be¬ 
sides costs. 

LAWRENCE KOENIGSBERGER, 

Attorney for Plaintiff. 

8 Filed Feb. 19, 1923. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 67344. 

Nicholas Apfelbaum, as Administrator of the Estate of Rose 

Urdong, Deceased, Plaintiff, 

vs. 

Harry M. Crandall, Frank L. Wagner, Union Iron Works 
Company, a Corporation; John H. Ford, District of Columbia, a 
Municipal Corporation, Defendants. 

Motion to Strike Out. 

Now comes the defendant, John H. Ford, by his attorneys, and 
moves the court to strike out the declaration in the above-entitled 
cause, for the following reasons: 

1. Several separate arid distinct alleged causes of action are joined 
in the first and Becond counts of said declaration to the prejudice of 
the defendant 
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2. Separate and distinct causes of action against separate and dis¬ 
tinct defendants are joined to the prejudice of the defendant. 

3. There is misjoinder of alleged causes of action against separate 
and distinct defendants. 

4. There is misjoinder of parties defendant. 

E. H. GIBSON, 

J. C. GIBSON, 

J. W. HAZELL, 
Attorneys for John H. Ford. 

9 In the Supreme Court of the District of Columbia. 

Law. No. 67344. 

Nicholas Apfelbaum, Administrator of the Estate of Rose Urdong, 

Deceased, Plaintiff, 

vs. 

Harry M. Crandall, Frank L. Wagner, Union Iron Works 
Company, a Corporation, and John H. Ford, District of Columbia, 
a Municipal Corporation, Defendants. 

Lawrence Koenigsberger, 

Attorney for Nicholas Apfelbaum, 

Administrator of the Estate of Rose Urdong, deceased: 

Take notice that the aforegoing motion will be for hearing on the 
23d day of February, 1923, at 10 o’clock a. m. 

E. H. GIBSON, 

J. C. GIBSON, 

J. W. HAZELL, 

Copy. Attorneys for John H. Ford. 

10 Supreme Court of the District of Columbia. 

Wednesday, May 23rd, 1923. 

Session resumed pursuant to adjournment, Hon. A. A. Hoehling, 
Justice, presiding. 

* * * * * * * 

At Law. 

No. 67344. 

Nicholas Apfelbaum, Adm’r, Pl’ff, 

vs. 

Harry M. Crandall et al., Def’ts. 

The foregoing entitled causes came on for hearing on the several 
motions filed on behalf of the defendants, Crandall, Wagner, Ford. 
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and the Union Iron Works, by their respective attorneys of record, 
to dismiss or strike out the declaration and said motions having 
been in each cause considered, the same are hereby severally over¬ 
ruled. Further upon consideration of the demurrer filed in each of 
said causes by the defendant Wagner, to the declaration, it is ordered 
that said demurrer be, and is herebv in each cause overruled. 

Upon request an exception is hereby noted on behalf of the afore¬ 
said defendants to the action of the Court, in overruling said mo¬ 
tions and the demurrers. 

In order that opportunity may be afforded said defendants to 
apply to the Court of Appeals, for the allowance of a special appeal, 
if so/advised, the entry of the usual order to plead over is hereby 
suspended for twenty days from this date. 

II Filed Jun. 11, 1923. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 67344. 

Nicholas Apfelbaum, Administrator of the Estate of Rose Urdong, 

Deceased, Plaintiff, 

vs. 

Harry M. Crandall, Frank L. Wagner, Union Iron Works 
Company, a Corporation; John H. Ford, District of Columbia, a 
Municipal Corporation, Defendants. 

Demurrer to Declaration. 

Now comes the defendant John H. Ford, by his attorneys, and 
says that the declaration of the plaintiff in the above entitled cause 
of action is bad in substance. 

E. H. GIBSON, 

J. C. GIBSON, 

J. W. HAZELL, 
Attorneys for John H. Ford.. 

Note.—A mong the points of law to be argued on the foregoing 
demurrer are the following: 

(1) As the declaration shows on its face that at the time of the 
death of the plaintiff’s intestate the Knickerbocker Theatre had been 
completed and was being operated as a theatre by others than the 
defendant Ford, the proximate cause of the collapse causing the death 
of plaintiff’s intestate was the negligence of those in control of the 
premises in maintaining it in an unsafe condition. 

(2) The builder of a' structure who has completed his under¬ 
taking and turned the work over to the owner of the premises is not 
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liable for negligence in construction to a third party injured in 
consequence of defects in such structure. 

12 (3) Where there is no privity of contract between a manu¬ 

facturer and the person injured by reason of defects in the 
goods, such person cannot recover against the manufacturer. 

(4) Where there is no privity of contract between a building 
contractor and a person injured by reason of defects in the building 
after it has been turned over to the owner of the premises, such 
person cannot recover against the contractor. 


We consent to have the foregoing demurrer set for hearing June 
11 at 10 A. M., with the understanding that it will be submitted 
without argument. 

SIMON, KOENIGSBERGER & YOUNG, 

Attorney - for Plaintiff. 


13 Supreme Court of the District of Columbia. 

Monday, June 11th, 1923. 

Session resumed pursuant to adjournment, Hon. A. A. Hoehling, 
Justice presiding. 

* ****** 

At Law. 

No. 67344 

Nicholas Apfelbaum, Adm’r, 
vs. 

Harry M. Crandall, et al. 

Upon consideration of the demurrers filed by the defendants Ford 
and Union Works, in each of the foregoing entitled causes to the 
declaration, it is ordered that said demurrers be, and the same 
are hereby in each of said causes, severally overruled. 

In order that opportunity may be afforded said defendants to apply 
to the Court of Appeals, for the allowance of a special appeal, if so 
advised, the entry of the usual order to plead over is hereby suspended 
for twenty days from this date. 
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14 Order Granting Petition for Allowance of Special Appeal. 

Filed Jul. 27, 1923 

Court of Appeals of the District of Columbia, October Term, 1923. 

No. 851, Original. 

Law. No. 67344. 

John H. Ford, Petitioner, 
vs. 

Nicholas Apfelbaum, Administrator of the Estate of Rose Urdong, 

Deceased. 

On consideration of the petition for the allowance of a special 
appeal in the above entitled cause from the orders of the Supreme 
Court of the District of Columbia entered therein on May 22 and 
June 1923; 

It is ordered by the Court this day ordered that said petition be, 
and the same is hereby, granted. 

CHAS. H. ROBB, 

JOSIAH A. VAN ORSDEL, 

"July 25, 1923. Associate Justice. 

A true Copy. 

Test: 

[seal.] HENRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia. 

S 1 ' 

lo Assignment of Errors. 

Filed Jul. 27, 1923. 

In the Supreme Court of the District of Columbia. 

Law. No. 67344. 

Nicholas Apfelbaum, Administrator of the Estate of Rose Urdong, 

Deceased, Plaintiff. 

vs. 

John H. Ford, Defendant. 

The Court erred: 

(1) In failing to hold that the plaintiff in his declaration joined 
in a single count separate and distinct causes of action to the prej¬ 
udice of the defendant. 
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(2) In failing to hold that the plaintiff in his declaration joined 
separate and distinct causes of action against separate and distinct 
defendants to the prejudice of the defendant. 

(3) In failing to hold that in the plaintiff's declaration there 
was a misjoinder of alleged causes of action against separate and dis¬ 
tinct defendants. 

(4) In failing to hold that in the plaintiff's declaration there was 
misjoinder of parties defendant. 

(5) In failing to hold that where there is no privity of contract 
between a building contractor and a person injured, after the build¬ 
ing has been turned over by the contractor to the owner of the 

premises, by reason of defects due to faulty construction, such 
16 person cannot recover against the contractor in the absence 
of fraud, concealment or imminency of danger. 

(6) In failing to hold that where there is no privity of con¬ 
tract between a manufacturer and a person injured by rea¬ 
son of defects in the goods, such person cannot recover against the 
manufacturer in the absence of fraud, concealment or intrinsic 
danger of the goods. 

(7) In failing to hold that the interposition of the negligence of 
the persons in charge of the premises in maintaining them in a 
dangerous condition breaks the chain of causation and effectually 
debars the constructor’s negligence from constituting the proximate 
cause of the hurt, in an action for damages against the constructor for 
injury to such third party. 

(8) In holding that a building, which by reason of negligent 
construction is dangerous, is a nuisance in the sense that it ren¬ 
ders the constructors liable to third persons injured by reason of de¬ 
fects therein without regard to privity of contract or proximate 
cause. 

J. C. GIBSON, 

J. W. HAZELL, 

Atfys for Defendant. 

Service of copy of the above Assignment of Errors acknowledged 
this 26 dav of Julv, A. D. 1923. 

SIMON, KOENIGSBERGER & YOUNG, 

Attorneys for Plaintiff. 
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17 Designation of Record. 

Filed Jul. 27, 1923. 

In the Supreme Court of the District of Columbia. 

Law. No. 67344. 

Nicholas Apfelbaum, Administrator of the Estate of Rose Urdong, 

Deceased, Plaintiff. 

vs. 

John H. Ford, Defendant. 

The Clerk in preparing the transcript of record on special appeal 
in the above-entitled case will please include the following: 

1. Declaration. 

2. Motion to strike out, by John H. Ford. 

3. Order of May 23,1923, overruling said motion. 

4. Demurrer of John H. Ford. 

5. Order of June 11, 1923, overruling said demurrer. 

6. Order of July 25, 1923, allowing defendant John H. Ford a 
special appeal. 

7. Assignment of errors, by defendant John H. Ford. 

8. This designation. 

J. C. GIBSON, 

J. W. HA ZELL, 

Atfys for John H. Ford. 

Sendee of copy of the above designation acknowledged this 26 
day of July, A. D. 1923. 

SIMON, KOENIGSBERGER & YOUNG, 

Attorneys for Plaintiff. 

18 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss : 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
17, both inclusive, to be a true and correct transcript of the record, 
according to direction of counsel herein filed, copy of which is 
made a part of this transcript, in cause No. 67344 at Law, wherein 
Nicholas Apfelbaum as Administrator of the Estate of Rose Urdong, 
deceased, is Plaintiff and Harry M. Crandall et al. are Defendants, 
as the same remains upon the files and of record in said Court. 
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In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court at the City of Washington, in said District, this 
loth day of August, 1923. 

[Seal of the Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk 

ByW. E. WILLIAMS, 

Assistant Clerk. 

E. W. 

Endorsed on cover: District of Columbia Supreme Court. No. 
4030. John H. Ford, Appellant, vs. Nicholas Apfelbaum, adm’r, 
&e. Court of Appeals. District of Columbia. Filed Aug. 16, 1923. 
Henry W. Hodges, clerk. 
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PRELIMINARY STATEMENT. 

To the declaration filed by appellee in the case at 
bar, the appellant filed a motion to strike on account 
of misjoinder of parties, and upon the overruling of 
such motion, filed a demurrer, which was in like 
manner overruled. 

Appellant is here upon a special appeal allowed 
by this Honorable Court from the order overruling 
the motion to strike and the order overruling the 
demurrer. 

n. 

ANALYSIS OF DECLARATION. 

Appellees’ intestate, Victor M. Sturgis, was, while 
attending a moving picture exhibition in the Knicker¬ 
bocker Theater on January 28, 1922, killed in the 
collapse of the theater building. For the damages 
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resulting the appellee brought suit in the Supreme 
Court of the District of Columbia, naming as joint 
defendants, Knickerbocker Theater Company, Har¬ 
ry M. Crandall, Reginald W. Geare, Union Iron 
Works Company, District of Columbia, and John 
H. Ford. The last-named is the appellant here. 

The Appellees’ declaration is in one count of six 
paragraphs. It alleges in substance that the Knic¬ 
kerbocker Theater was constructed for use as a mov¬ 
ing picture theater and a place of amusement and 
entertainment to which the public generally were 
to be invited (R., p. 1). 

The declaration then alleges that the theater was 
constructed and caused to be constructed by de¬ 
fendants Knickerbocker Theater Company and Har¬ 
ry M. Crandall; that the defendant Geare under¬ 
took and asumed to draw the plans and specifications 
for the construction, and to exercise general su¬ 
pervision over such construction; that the appellant, 
Ford, acting for C. A. Schneider’s Sons, undertook 
and assumed to design, fabricate, furnish, and install 
the structural steel and iron to be used for support¬ 
ing the roof, ceiling, and balcony of the theater; that 
during the course of construdction, the defendant 
Union Iron Works Company was incorporated and 
succeeded to the business of said C. A. Schneider’s 
Sons, and the said appellant, Ford, continued the 
active control and direction of the business and af¬ 
fairs of said successor Company, which he) had 
theretofore exercised with respect to C. A. Schnei¬ 
der’s Sons, including the matter aforesaid; that the 
defendant District of Columbia undertook to super¬ 
vise and inspect the plans, specifications and con- 
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strnction of said theater; that after the construction 
of said theater, the defendant Knickerbocker Thea¬ 
ter Company and the defendant Crandall had direct 
charge, supervision and direction of the management 
and operation of said theater, and operated and 
maintained it and received large benefits and profits 
therefrom (R., p. 3). 

The declaration then proceeds to allege that it 
was the duty of each of the defendants, including ap¬ 
pellant, to use reasonable care and diligence in con¬ 
nection with their undertakings and assumptions 
heretofore set forth; that it was the duty of de¬ 
fendants Knickerbocker Theater Company and 
Crandall to cause said theater and every part there¬ 
of to be so constructed that it would be safe and 
secure for the purpose and use for which it was 
intended, and to keep and maintain the theater in a 
safe and secure condition, so that persons entering 
said theater as patrons would not be injured in con¬ 
sequence of the building being unsafe and insecure, 
and not to invite or permit the public, including 
plaintiff’s intestate, into the theater when the same 
was in an unsafe and dangerous condition (R., pp. 
3,4). 

The declaration next alleges that the defendants 
negligently and carelessly failed to perform their 
duties in the premises; that the defendants Knicker¬ 
bocker Theater Company and Crandall while know¬ 
ing of the unsafe and insecure condition, invited and 
allowed the decedent, with ma/ny other persons, to 
enter said theater as a patron, with the result that 
the decedent, without any negligence on his part, 
was killed in the collapse of said theater (R., p. 4X 
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m. 

ASSIGNMENT OF ERRORS. 

It is the contention of appellant that the Court 
below erred: 

(1) In failing to hold that the plaintiff in his 
declaration joined in a single count separate and 
distinct causes of action to the prejudice of the 
defendant. 

(2) In failing to hold that the plaintiff in his 
declaration joined separate and distinct causes of 
action against separate and distinct defendants to 
the prejudice of the defendant. 

(3) In failing to hold that in the plaintiff’s decla¬ 
ration there was misjoinder of alleged causes of 
action against separate and distinct defendants. 

(4) In failing to hold that where there is no 
privity of contract between a building contractor 
and a person injured, after the building has been 
turned over by the contractor to the owner of the 
premises, by reason of defects due to faulty con¬ 
struction, such person can not recover against the 
contractor in the absence of fraud, concealment or 
imminency of danger. 

(6) In failing to hold that where there is no 
privity of contract between a manufacturer and 
person injured by reason of defects in the goods, 
such person cannot recover against the manufac¬ 
turer in the absence of fraud, concealment or intrin¬ 
sic danger of the goods. 

(7) In failing to hold that the interposition of the 
negligence of the persons in charge of the premises 
in maintaining them in a dangerous condition and 
the wrongful act of such persons with knowledge of 
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the dangerous condition of the premises in inviting 
a third party thereon, breaks the chain of causation 
and effectually debars the constructor’s negligence 
from constituting the proximate cause of the hurt, 
in an action for damages against the constructor 
for injury to such third party. 

(8) In holding a building, which by reason of 
negligent construction is dangerous, is a nuisance in 
the sense that it renders the constructors liable to 
third persons injured by reason of defects therein 
without regard to privity of contract. 

IV. 

PRINCIPLES CONTENDED FOR. 

We maintain that while the defendants are sued 
jointly for damages resulting from the collapse of 
the Knickerbocker Theater, the declaration shows 
upon its face that each defendant is charged with 
specific and individual acts, and that there was no 
concert or unity of action among the defendants. The 
liability of each of the defendants, including that of 
appellant, is several and not joint. They are there¬ 
fore improperly joined in a single suit. 

We maintain that the doctrine of res ipsa loquitur 
has no application to appellant’s liability. More 
than that, while the appellee in order to establish a 
cause of action must make a demonstration of a 
duty arising either out of the contract or imposed 
by law, he has signally failed in the attempt to do 
either. Under the contract which he had with his 
employers, appellant owed a duty only to such em¬ 
ployers. The law imposes on a contractor erecting 
a building or other structure no duty to third per- 


sons who come on snch bnilding after it has been 
turned back to the owner of the premises. Being 
under no duty, the contractor could not be guilty of 
legal negligence to the appellee because of any act 
or omission during construction. By the act of re¬ 
assuming possession of the premises, the owner of 
such premises assumed full responsibility for any 
defects, whether arising from defective plans, any 
inferior and negligent construction, or otherwise. 

Moreover, even assuming that the appellant was 
guilty of negligence in construction, the intervening 
negligence of those who were in control of the prem¬ 
ises in failing to keep them in repair and otherwise 
in a safe condition, and their wrongful act in inviting 
appellees’ intestate on the premises when they knew 
of the dangerous condition thereof broke the chain 
of causation and rendered remote any cause proceed¬ 
ing from the appellant. 

The theater building described in the declaration, 
whose collapse was the cause of the death of the ap¬ 
pellant’s intestate, was a lawful structure; it was 
not a nuisance per se whose erection was a positive 
tort rendering its constructors guilty of a positive 
tortious act and liable for misfortunes occasioned by 
it to third persons. The liabilities of the construc¬ 
tors of a building like the Knickerbocker Theater, 
which may be unsafe because of the particular cir¬ 
cumstances surrounding the case, must be deter¬ 
mined according to familiar rules of negligence, and 
not according to the rules applicable to nuisance 
per se, imposing absolute liability irrespective of 
negligence, and therefore exclusive of and repug¬ 
nant to the ordinary law of negligence. 


THE MOTION TO STRIKE OUT—MISJOINDER. 


An analysis of the declaration discloses that there 
is no allegation of jointure of action. On the con¬ 
trary the declaration is devoted to a description of 
independent acts of the several defendants, in de¬ 
signing the Knickerbocker Theater building, in 
causing its construction, in designing, fabricating, 
furnishing and installing the structural steel and 
iron, supervising the construction and inspecting the 
building, maintaining it after completion, and using 
it as a place of public entertainment. These acts 
could give rise to no joint duty; they express no con¬ 
cert of action, and unless one or the other of those 
elements are present negligent persons cannot prop¬ 
erly be joined in a single action. 

Goodman vs. Coal Tp., 206 Pa. St. 621, 56 
AtL 65. 

Rowland vs. Philadelphia, 202 Pa. St. 50, 51 
AtL 589. 

Weist vs. Electric Traction Co., 200 Pa. St. 
148, 49 AtL 891. 

Mead vs. Brewing Co., 43 Colo. 1, 95 Pac. 284. 

Baker vs. Fritts, 143 Ill. App. 465. 

Harris vs. Williams, 5 Sask. L. 71. 

Lee vs. R. Co., 147 Ga. 428, 94 S. E. 558. 

It is not enough that the acts of several defend¬ 
ants may have contributed to the plaintiff’s injury. 
In Little Schuylkill Nav. R. & Coal Co. vs. Richards,' 
57 Pa. 142, which was an action for damages caused 
by independent companies dumping refuse into a 
river, the Court said: 
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“The right of action arises upon the act of 
throwing the dirt into the stream—this is the 
tort, while the deposit below is only a conse¬ 
quence. The liability therefor began above 
with the defendant’s act npon his own land, 
and this act was wholly separate and inde¬ 
pendent of all concert with others. His tort 
was several when it was committed and it is 
difficult to see how it afterwards became joint, 
because its consequences united with other 
consequences. * • * Without concert of 

action, no joint suit could be brought against 
the owners of all the collieries.” 

To the same effect as the case last above are: 

Seeley vs. Alden, 61 Pa. 302; 

Blaisdell vs. Stephens, 14 Nev. 17; 

Miller vs. Highland Ditch Co., 87, Cal. 430, 
25 Pac. 550; 

Martinowsky vs. Hannibal, 35 Mo. App. 70; 

Boute vs. Postel, 109 Ky. 64, 58 S. W. 536. 

In Bard et al. vs. Yohn, 26 Pa. St., 582, while plain¬ 
tiff was riding down a city street, a horse on one 
side of the street gave him a violent kick, breaking 
his leg and throwing him off his own horse against 
the hub of a carriage on the other side which he 
struck with his hip, causing permanent lameness. 
Holding that the owners of the horse which kicked 
the plaintiff and of the vehicle against which the 
plaintiff was thrown by the kick could not be joined 
in one action, the Court said: 

“The Court of Common Pleas instructed 
the jury that if each acted for himself in a 
manner to conduce to the result, they might 
be jointly sued. This instruction cannot be 
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sustained. The declaration charges the de¬ 
fendants as joint wrongdoers. Proof of sep¬ 
arate acts, not committed with a common de¬ 
sign or for a common purpose, and without 
concert, will not authorize a joint recovery. 

To entitle a plaintiff to a verdict against 
several defendants as joint trespassers, it 
must appear that they acted in concert in 
committing the trespass complained of. 
Where one person aids, assists, or employs 
ai^Xher to commit a trespass, or assents to its 
commission, having an interest therein, a 
joint action will lie; but where two or more 
commit separate trespasses, or do separate 
acts tending to produce injury to another 
without concert, there is no joint liability, and 
consequently there can be no joint recovery. 
(Citation) * * * The doctrine is also dis¬ 
tinctly stated by Mr. Justice Kennedy in 
Weakly vs. Boyer, 3 Watts 460, that separate 
acts of trespass where there is no concert will 
not authorize a joint recovery, although the 
injury may be common and produced in part 
by each of the acts complained of. One is 
liable for his own tortious act, or for that of 
his agent or servant, when done by his direc¬ 
tion or with his assent; and sometimes, where 
he neither directs the act nor assents to its 
commission, when it is done for his benefit. 
And he is also liable for the tortious conduct 
of others committed in pursuance of a com¬ 
mon design. But no one can be made to an¬ 
swer for the torts of those with whom he had 
no connection, and over whom he had no con¬ 
trol. It follows from these principles, that if 
Bard committed an unlawful act, by reason 
whereof Yohn was injured, Bard is respon¬ 
sible for the damages sustained in conse¬ 
quence of his act. Or, if the injury was sus¬ 
tained by reason in part of the unlawful act 
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of Bard, and in part on account of the unlaw¬ 
ful conduct of young Henrich, each is liable 
for the entire injury. But the liability in 
either case is a separate and not a joint one. 
• * * There can be no joint recovery 

against Bard and Henrich without proof that 
there was concert of action between the two in 
doing that ‘which caused the injury to the 
plaintiff.” 

In Cole vs. Lippitt et al., 22 R. 1.31, the facts which 
are sufficiently set forth below in the quotation from 
the opinion, were in nearly all respects similar to 
those in the present case. In holding that there was 
a misjoinder the Court said: 

“The plaintiff brings this action against 
the owner, builders, and supervising archi¬ 
tect of a house for negligence in its construc¬ 
tion, whereby the decedent lost his life. The 
declaration has two counts, and the defend¬ 
ants severally demur upon the ground that 
they are improperly joined as defendants in 
the same action, because the declaration sets 
out several and distinct, and not joint 
breaches of duty and causes of action. * • * 
The second count sets out the contractual 
relations existing between the defendants, the 
different parts which each of them took in the 
work of construction, the consequent duty to 
the workman, the breach thereof by the sev¬ 
eral parties defendant, and the resulting 
death of Pierce, Without reciting the long 
count, it shows that Lippitt was the owner of 
the estate, who made a contract with Ma¬ 
guire and Penniman for a part of the con¬ 
struction of the house, and employed Robert¬ 
son to supervise the work, and that Pierce 
was employed by Maguire and Penniman; 



that in the course of the work a part of a 
'tower fell upon Pierce and killed him. 

The negligence charged against Lippitt is 
that he caused the erection of the house upon 
improper plans, which provided for a tower 
with an overhanging battlement without 
proper support, and also provided for bricks 
and mortar of a kind too hard to form a 
strong bond, etc. 

The negligence charged against Robertson 
is that he caused the erection of the house 
under improper plans, and the negligence 
charged against Maguire and Penniman is 
that they did not use reasonable care in con¬ 
struction, and failed to counterbalance and 
anchor the walls; also, that they built the 
battlement in too short time for the mortar to 
set and harden. 

These, several charges of negligence are 
quite different in kind and relation, but the 
plaintiff claims that they constitute a joint 
liability, because the negligence of each de¬ 
fendant combined with others to produce the 
injury. This, however, is not enough to make 
a joint tort. As stated in Bennett vs. Fitfield, 
13 R. L, 139, parties cannot be declared 
against jointly where there is no community 
of wrongdoing,, even though the tort of one 
might be such that, without it, the neglect of 
duty charged upon the other would not have 
followed. A similar statement is made in 
Sellick vs. Hall, 47 Conn. 260, 274, that it is 
not enough to make torts joint that the acts 
constituting them stand in juxtaposition in 
time and place. ‘ There must be a oneness of 
act.’ The. fact that the effect of several 
wrongful abts are produced at the same time 
the place cannot affect the question. In 
Doremus vs. Root, 94 Fed. Rep. 760, it was 
held that although a master and his servant 



through whose negligence another is injured 
may each be liable for such injury, their obli¬ 
gations rest upon different grounds, and they 
cannot be held jointly liable. 

The second count of this declaration before 
us clearly states ‘three different cases, 
against three different defendants, for three 
different causes of action. * Lippitt is charged 
with furnishing improper plans; Robertson 
with improper supervision; and Maguire and 
Penniman with improper work. These three 
grounds of liability are quite distinct. There 
is no common legal relation between them 
with respect to the plaintiff. Of course it may 
be said that if there had not been improper 
plans or improper supervision or improper 
work, there would have been no injury; but 
that does not make the three things a joint 
act. Evidently Maguire and Penniman had 
nothing to do with procuring the plans, nor 
Lippitt with the doing of their work. A re¬ 
sulting liability on the part of the owner, 
arising from a right of supervision of the 
work, does not make an act of the builders 
his act. Both may be liable and yet not joint¬ 
ly liable, because the cause of action against 
each is different from the other. Between 
Pierce and the builders there was a contrac- 
. tual relation of master and servant, but none 
between him and the owner, unless the build¬ 
ers are treated as his agents, and none what¬ 
ever between Pierce and Robertson. We 
think, therefore, that the count is clearly 
bad.” 

In Cole vs. Lippett there was no attempt to hold 
the municipality liable as is attempted here. The al¬ 
leged negligent inspection of the District of Colum¬ 
bia cannot possibly be joint or concurrent with the 



Dutton 


alleged negligence of the other defendants 
vs. Lansdowne, 198 Pa. 563, 48 AtL 494. 

The case of Consolidated Ice Machine Co. vs. Kei- 
fer, 134 HI., 481,10 L. R. A. 696, which was followed 
by the Court below, is distinguishable from the pres¬ 
ent case. The Ice Machine Co. undertook to erect a 
refrigerator plant for the other defendant, the 
Heine Brewing Co., at its brewery. A part of the 
refrigerator plant was to consist of a large iron tank, 
the supports for which were to be installed by the 
Brewing Co. The supports consisted of a truss 
upon which one side of the tank was to be placed, 
and one wall of the engine room upon which the 
other side of the tank was to rest. Both defendants 
had notice of the insufficiency of this form of sup¬ 
port, but the tank was nevertheless put in place. 
Thereafter the superintendent of the Ice Machine 
Co. directed the intestate to go upon the roof of the 
engine house, and fit the heater in the tank. At the 
time the tank was being filled with water, and while 
the intestate was on the roof, the truss gave way, 
and the tank fell, taking with it part of the roof of 
the engine house, causing him to fall and meet his 
death. Thus at the time of the accident, both de¬ 
fendants were actually engaged together in activities 
which rsulted in the intestate’s death; their negli¬ 
gence was concurrent. Compare with the above 
state of facts those in the present case, where the 
alleged negligence of the appellant took place long 
before the accident, and after the owners and man¬ 
agers of the Knickerbocker Theater had resumed 
possession and control of the premises; where the 
owners and managers are alleged to have main¬ 
tained the theater building in, an unsafe and inse- 
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cure condition, and, while knowing of this condition 
to have invited the intestate into the theater as a 
patron. These acts of the owners and managers 
are in no sense concurrent with the alleged negli¬ 
gence of the appellant. 

VL 

i 

THE DEMURRER. 

• • 

A. General Considerations. 

t 

The rights imposed by contract have always been 
considered personal to the contract and as involving 
no rights or duties to persons who are not parties. 
Even where contracts for the benefit of third parties 
are upheld, it is insufficient that they may be bene¬ 
fited by the provisions, but the contracts must have 
been entered into for their express benefit. In the 
case at bar, there is lacking the faintest suggestion 
that the contract between the owners of the prem¬ 
ises and the contractors for the erection of the 
Knickerbocker Theater was for the benefit of any 
one save the parties immediately concerned—the 
parties signatory to the contract itself. From the 
contract, therefore, there arose no duty which ap¬ 
pellant owed to any third person who was a patron 
of the theater. 

It is therefore apparent that, if appellant owed 
any duty to the patrons of the theater after the build¬ 
ing had been completed and turned back to the own¬ 
ers, such duty was imposed by law. For any omis¬ 
sion on his part, for any act on his part, or by those 
for whom he was responsible, the contractor may 
have been liable while he was upon the premises 


exercising more or less control over what took place. 
But, after the work had been completed, after the 
contractor had quitted the place and turned the 
premises back to the owners, the situation is. com¬ 
pletely altered. He is responsible for having 
completed the terms of his contract, responsible to 
the person with whom he contracted. This person is, 
however, completely satisfied with what has been 
done and is not seeking to enforce any claim against 
him. Can a third person come in and rip open the 
entire transaction and say: “You have done this 
which you should not have done; you have failed to 
do that which you should have done”? Or, is the 
whole transaction to be measured by what the con¬ 
tractor has agreed to do—the performance of cer¬ 
tain acts in a manner satisfactory to the employer— 
and lohis having been done, has he not discharged all 
the duties he ever undertook and relieved himself of 
all liabilities which have attached to him? 

The most unfortunate and unjust consequences 
would ensue if a building contractor were held liable 
to third parties for negligent construction after he 
has turned over the work to the owner. From the 
moment such surrender takes place, the builder has 
no right to enter, and if he does, it is as a trespasser. 
If defects exist due to faulty construction of which 
he was unaware when his role terminated, he has 
no further opportunity to acquaint himself of them; 
and, even had he such opportunity, the correction 
of the defects would be utterly beyond his power. 
The destructive influences of wear and time, the 
natural settling of the structure, the rotting of tim¬ 
bers, the expansion and contraction of steel and 


iron members, almost inevitably aggravate the con¬ 
ditions resulting from any defects which may exist. 
But they are beyond his observation, beyond his 
ability to counteract. Owners and tenants may, and 
frequently do, make alterations, sometimes small, 
sometimes extensive, and these changes could easily 
be of a nature which would be destructive of the 
stability of the structure; yet the contractor, who 
is ordinarily aware of their having been made, is 
completely helpless. 

Under modem building practice, many contractors 
or sub-contractors engage to perform special por¬ 
tions of the whole. To take an illustration from the 
present case, the appellant is alleged to have “ de¬ 
signed, fabricated, furnished and installed” the 
structural iron and steel for the Knickerbocker 
Theater. Let us suppose that in a similar case a 
steel contractor does similar work in accordance 
with certain requirements outlined by his employers, 
and then quits the premises forever, his work being 
completed; and those employers thereafter decide 
to make changes in plans which impose a much heav¬ 
ier load upon the structural iron and steel than 
was first contemplated,—entirely without his knowl¬ 
edge, as they have every right to do. Then the build¬ 
ing is completed. Suppose, further, that later on 
the owners decide to make alterations which will' 
greatly increase the already overburdened iron and 
steel supports. Years elapse and the work he has 
done on this job all but pass from the steel con¬ 
tractor’s memory. Then the building collapses and 
people are injured. Evidence is discovered of de¬ 
fective work by the steel man. The injured begin 
action against him. Assume that they prove negli- 


*7 


gence in his work. He is absolutely helpless even 
if the successive addition to the weight of the super¬ 
structure actually caused the accident, because he 
is without information as to the facts essential to 
him in making an affirmative defense. 

The idea of a long continuing liability for defects, 
accompanied by a practically absolute powerlessness 
to remedy them is opposed to every conception of 
justice and fairness. It is a plain dictate of reason 
that liability for defects should be coextensive with 
a remedial power, but should go no further. Upon 
the owner or occupant who is in possession rests the 
obligation of maintaining the premises in repair 
against the destructive influences of wear and time, 
and as he has accepted such premises from the 
builder in their then condition with the fullest oppor¬ 
tunity for inspection, as he has his remedy upon the 
contract for any deficiencies, and as he is the sole 
person in position to apply corrective measures, 
there should likewise devolve upon him the duty of 
guarding against unsafe conditions arising from 
poor construction. 

Although specialization in the building art has 
kept pace with that obtaining in other lines of en¬ 
deavor and the owner himself may not be equally 
competent with the contractor to pass upon the ade¬ 
quacy of the structure turned over to him, especially 
where it-is large and of complex design, yet modern 
practice has supplied him with counterbalancing 
facilities which he has been quick to grasp in the 
guise of architects and engineers who represent him 
in determining whether the specifications have been 
following and whether the building should be 
accepted. , 


i8 


The liability of the contractor to the owner on the 
contract ceases to exist when the statute of limita¬ 
tion on contracts has run, but as the tort statute does 
not commence in case of injury to a third person 
until his negligence has resulted in injury and the 
cause of action in favor of such third person accrues, 
which may be one, five, twenty, fifty or eighty years 
afterwards, no statute would give him repose for 
omissions however trivial in character committed 
decades before; and he would thus be in a category, 
so far as statutes of limitation are concerned, which 
murderers alone occupy. 

What reason is there for imposing so harsh a rule 
upon contractors as a class? Is there any reason 
grounded in public policy why the law should impose 
rigorous and onerous burdens upon them? Con¬ 
tractors and builders are the creative agencies of 
civilization whose indomitable will brushing aside 
all obstacles, whose practical ability to get things 
done, have provided 30 much of the material de¬ 
velopment upon which the physical well-being, com¬ 
fort and convenience of a highly developed modern 
society rest. 

In the words of Circuit Court Baker, in Gailbraith 
vs. Illinois Steel Co., 133 Fed., 485, where he held 
the builder free from liability to a third party after 

the structure had been turned over to the owners: 

% 

“If the law should hold all the builders and 
makers and doers in the land to a particular 
duty to their contractees, and at the same 
time to another duty to use care that the thing 
shall be innocuous as it passes through the 
hands of all mankind,—a duty separate and 
distinct from the first, which might or might 


not be coextensive with the first, but, whether 
so or not, vmavailingly to avoid the second ,— 
we fancy few persons would be willing to do 
business in the face of the insufferable litiga¬ 
tion that would ensue. True, the Common 
Law,—that inexhaustible fount, of which the 
taps are in the hands of the courts—might 
have been turned to watering plaintiff’s con¬ 
tention; but we think it evidence of the per¬ 
ception of a sound public policy that the 
courts, with virtual unanimity, have refrained 
from opening the gates.” 

B. Res Ipsa Loquitur. 

Under the only possible construction of the decla¬ 
ration, the Knickerbocker Theater Company and 
Harry M. Crandall were in possession and control 
of the theater premises at the time of the death of 
the intestate, appellant’s connection with the build¬ 
ing having been long since severed. The docrine of 
res ipsa loquitur has no applicability with respect 
to one not in possession and control. It is the very 
possession and control by defendant which gives 
rise to the presumption. The rule is stated as fol¬ 
lows in 29 Cyc. 591: 

i 

“Perhaps a more accurate statement is that 
where defendant owes to plaintiff a duty to 
use care, and the thing causing the accident 
is shown to be under the management of de¬ 
fendant or his servants, and the accident is 
such that in the ordinary course of things 
does not occur if those who have the man¬ 
agement or control use proper care, the hap¬ 
pening of the accident in the absence of evi¬ 
dence to the contrary is evidence that it arose 
from the lack of requisite care.” 
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The Supreme Court of the United States in San 
Juan Light Co. vs. Requena, 224 U. S., 89, 98, in 
reviewing the instructions of a trial court, stated 
the rule as follows: 

“When so read it rightly declared and ap¬ 
plied the doctrine of res ipsa loquitur, which 
is, when a thing which causes injury, without 
fault of the injured person, is shown to he 
under the exclusive control of the defendant , 
and the injury is such as in the ordinary 
course of things does not occur if the one 
having such control uses proper care, it af¬ 
fords reasonable evidence, in the absence of 
an explanation, that the injury arose from 
the defendant’s want of care. Inland and 
Seaboard Coasting Co. vs. Tolson, 139 U. S., 
551, 554, East End Oil Co. vs. Pennsylvania 
Torpedo Co., 190 Pa. St. 350; * * * .” 

The utter lack of pertinency of the doctrine to a 
case where, as in the present case, the defendant is 
not in possession and control of the premises at the 
time of the accident is well brought out by a decision 
of the Circuit Court of Appeals, Eighth Circuit, in 
Minneapolis General Electric Co. vs. Cronon, 166 
Fed., 651. In that case, the intestate of defendant 
in error (plaintiff below), entered a blacksmith 
shop which was in flames for the purpose of ex¬ 
tinguishing the fire. He was killed by coming in 
contact with an imperfectly insulated electric light 
wire, which had been installed by defendant some 
time before under an independent contract, and in¬ 
spected and approved by the city. The plaintiff 
contended that the electric light company was liable 
under the doctrine of res ipsa loquitur. In dismiss¬ 
ing this contention the court held: 
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‘‘The doctrine of res ispa loquitur, invoked 
in argument, has no place under the facts of 
this case. At best it is uncertain, if not dan¬ 
gerous, in practice, and should not be applied, 
‘except when it not only supports the conclu¬ 
sion contended for, but also reasonably ex¬ 
cludes all others/ * * * . 



The qualification of the doctrine is aptly 
expressed by the Court in East End Oil Com¬ 
pany vs. Pennsylvania Torpedo Company, 
190 Pa. St. 353, 42 Atl. 708, as follows: 

‘ The maxim of res ipsa loquitur is itself the 
expression of an exception to the general rule 
that negligence is not to be inferred but to be 
affirmatively proved. The ordinary applica¬ 
tion of the maxim is limited to cases of an 
absolute duty, or ah obligation practically 
amounting to that of an insurer. Cases not 
coming under one or both of these heads must 
be those in which the circumstances are free 
from dispute and show, not only that they 
were under the exclusive control of the de¬ 
fendant, but that in the ordinary course of 
experience no such result follows as that com¬ 
plained of. • * * # 9 

Sufficient answer to its application to this 
case is that the place where the injury oc¬ 
curred was in the exclusive control of another, 
and the defect in the wire that occasioned the 
injury ivas not the fault of the electric com¬ 
pany.” 


C. The General Rule—Builders. 


(1) Existing Duty Must Be Violated. 


It is not every omission, every negligent perform¬ 
ance a man may be guilty of which serves to inflict 
upon him liability for ensuing harm. The mere fail- 



_to do what a reasonable man would, under the 

circumstances, have done is, as we shall have oc¬ 
casion to observe again in our consideration of the 
subject of nuisance, to be carefully distinguished 
from a positive tort of omission. Where negligence 
is concerned, there are well recognized limitations 
on liability. One of these limitations, which has re¬ 
ceived universal recognition is, that before a man 
can be held for negligence, he must be shown to have 
violated some duty then and there owing by him to 
the person injured to use reasonable care. One of 
the best statements of this principle is found in the 
opinion of the court by Justice Clifford in Savings 
Bank vs. Ward, 100 U. S., 195, at page 202: 

* ‘Analogous cases involving the same prin¬ 
ciple are quite numerous, a few of which only 
will be noticed. They show to a demonstra¬ 
tion that it is not every one who suffers a loss 
from the negligence of another that can main¬ 
tain a suit on such grounds. On the contrary, 
the limit of the doctrine relating to actionable 
negligence, says Beasley, C. J., is, that the 
person occasioning the loss must owe a duty, 
arising from contract or otherwise, to the per¬ 
son sustaining such loss. Such a restriction 
on the right to sue for a want of care in the 
exercise of employments or the transaction of 
business is plainly necessary to restrain the 
remedy from being pushed to an impracticable 
extreme. There would be no bounds to ac¬ 
tions and litigious intricacies if the ill effects 
of the negligence of men may be followed 
down the chain of results to the final effect.’’ 

In Cleveland, C. C. & St. L. By. Co. vs. Ballentine, 
(C. C. A., Seventh Circuit, 1898) 84 Fed. 985, the 



appellee had, while voluntarily rendering service 
to prevent a fire among a train of tank cars filled 
with petroleum from spreading to other property, 
sustained serious injury when one of the cars ex¬ 
ploded, and claiming such injury to have been due 
to negligence of the Company, brought action against 
it. In denying recovery, the court said: 

“We have therefore to inquire, first, 
whether upon the assumption that there was 
no contractual relation between Ballentine 
and the Railway Company, there was in the 
distressing occurrence of this conflagration 
violation of any legal duty owing by the for¬ 
mer to the latter, operative to his injury as 
a proximative and natural cause of that in¬ 
jury. * * * The Railway Company owed 
him no active duty,—only the duty to abstain 
during his presence on the premises from 
positive wrongful act which might result in 
injury to him.” 

“But a duty of care owing by the party who oc¬ 
casions the loss to him who sustains it is an in¬ 
dispensable element of actionable negligence. ’ * San¬ 
born, Circuit Judge, in Western Union Telegraph 
Co. vs. Schriver, (1905) 141 Fed. 538.” 

For the same proposition, see: 

McCormick vs. Western Union Tel. Co., 
79 Fed., 449. 

Minneapolis General Electric Co. vs. Cro~ 
non, supra. 

Buckley vs. Gray, 110 CaL 339, 42 Pac. 900; 
52 Am. St. Rep. 88, 31L. R. A. 862. 

Turlington vs. Tampa Electric Co., 62 Fla. 
398, 56 So. 696, 38 L. R. A. (N.S.) 72. 


Morris vs. Rounsanille, 132 Ga. 462, 64 S- 
E. 473,131 Am. St. Rep. 207. 

Gibson vs. Leonard, 142 Ill. 182, 36 Am. St- 
Rep. 376, 32 N. E. 182. 

Welsh vs. Walsh, 177 Mass. 555, 83 Am. St. 
Rep. 302, 59 N. E. 440. 

Brown vs. Smith, 121 Minn. 165, 141 N. W. 
2, Ann. Cases, 1914 A, 874. 

Note: 111 Am. St. Rep. 701. 

If, then, it is an essential requisite that one 
charged with negligence which causes harm to others 
must be shown to be under a duty to the latter, it 
becomes pertinent to inquire whether the appellant 
who had turned over his work to his employer and 
was out of possession and control was at the time 
of the collapse of the Knickerbocker Theater under 
a duty to appellees’ intestate. Does a contractor 
who has turned over his work continue liable for 
defective construction arising from simple negli¬ 
gence? 

The authorities which we shall cite upon this 
question deal with the liability of contractors for 
construction work, whereas the declaration contains 
no mention of a contract. This distinction is, how¬ 
ever entirely without significance, because it is a 
matter of common knowledge that building con¬ 
struction is carried on under contract of some sort, 
and the Court may properly take judicial notice of 
this fact as a usage of trade. Kentucky Bank vs. 
Adams, 93 U. S., 174; Maginn vs. Humphries Gro¬ 
cery Co., 192 Fed., 55. In U. S. vs. Ferger, 250 U. S. 
199, 204, the Supreme Court said: 



“That as instrumentalities of interstate 
commerce, bills of lading are the efficient 
means of credit resorted to for the purpose 
of securing and fructifying the flow of a vast 
volume of interstate commerce upon which 
the commercial intercourse of the country, 
both domestic and foreign, largely depends, 
is a matter of common knowledge as to the 
course of business of which we may take ju¬ 
dicial notice.” 

A bill of lading is merely a special kind of con¬ 
tract and if judicial notice may be taken of its use, 
then certainly it is perfectly competent to take like 
notice that when a building is constructed by one 
person for another the work is done under contract. 

Furthermore, there is stronger ground for hold¬ 
ing a constructor liable when his work is performed 
under contract than if he were a mere volunteer, in 
view of the possible effect of the contract in impos¬ 
ing a . duty to exercise care where otherwise none 
might exist. 

Before entering into a review on the decided cases 
upon this point, it is well to advert to the authorita¬ 
tive legal encyclopedias and text-books to determine 
what light they may afford upon our contention as 
a result of painstaking research and analysis of the 
body of the law. One cannot but be struck with the 
uniformity and certainty with which they speak. 

“The contractor is not liable, as a general 
rule for injuries to a third person, occurring 
after his completion of the work and its ac¬ 
ceptance by the employer, and resulting from 
his failure to properly carry out his contract. 
His exemption from liability in this respect 



is that which exists in favor of any person 
building a structure or furnishing an article, 
as against a third person injured by defects 
in such structure or article, and is based on 
the general rule of law that one is liable for 
a breach of contractural duty only to the other 
party to the contract.’’ 16 Am. & Eng. Enc. 
Law 209. 

“The general rule is well established that 
an independent contractor is not liable for in¬ 
juries to a third person, occurring after the 
contractor has completed the work and turned 
it over to the owner or employer and the 
same has been accepted by him, though the 
injuries resulted from the contractor’s fail¬ 
ure to properly carry out his contract.” 14 

R. C. L. 107. 

“It is held that negligence of the construc¬ 
tor in constructing a building will not render 
him liable to a third person who is injured 
in consequence thereof after the work has 
been completed and accepted by the owner of 
the building.” 20 R. C. L. Par. 44. 

“The general rule is that, after the con¬ 
tractor has turned the work over, and it has 
been accepted by the proprietor, the con¬ 
tractor incurs no further liability to third 
paties by reason of the condition of the work, 
but the responsibility, if any, for maintaining 
or using it in its defective condition, is shifted 
to the proprietor.” Note in 32 L. R. A. (N. 

S. ) 969. 

In Cooley, Torts, 1486, appears the following 
statement: 

‘ ‘ The general rule is that a contractor, man¬ 
ufacturer, vendor, or furnisher of an article 
is not liable to third parties who have no con- 



tractural relations with him for negligence in 
the construction, manufacture, or sale of such 
article. ’ ’ 

and in Thompson, Negligence, 2d Ed. par. 686: 

‘‘The general rule is that after the con¬ 
tractor has turned the work over and it has 
been accepted by the proprietor, the contrac¬ 
tor incurs no further liability to third parties, 
by reason of the condition of the work, but 
the responsibility, if any, for maintaining or 
using it in its defective condition, is shifted 
to the proprietor. The contractor remains 
liable, if at all, only to the proprietor for a 
breach of his contract. ’ ’ 

and in Wait, Engineering & Architectural Jurispru¬ 
dence, page 568: 

“If work is done by a contractor not in its 
way a nuisance, but which becomes so by rea¬ 
son of the manner in which the contractor has 
performed it, the owner or company becomes 
responsible at once if he accepts the work in 
that condition. But before acceptance the 
owner must see to it that the work, as to 
strength and durability, and as to all other 
particulars necessary to the safety of the 
property and persons of third parties, is sub¬ 
jected to proper tests; and that it is sufficient. 
By acceptance and consequent use the owners 
assume to the world the responsibility of its 
sufficiency. 

Acceptance of important works, as has 
been shown in other parts of this work, is an 
act which should be attended with appropri¬ 
ate formality and preparation. A searching 
inspection of the work itself, and careful re- 




view of all the circumstances and events con¬ 
nected with it, will frequently reveal many 
things that would otherwise be overlooked. 
Tests, actual use, or service, under the control 
and superintendence of the contractor, are 
advised. After the owner has accepted a work 
or a structure he is liable for subsequent in¬ 
juries caused by the natural results of the 
work, he having assumed the responsibility of 
its sufficiency. From the act of acceptance by 
the owner the liability of the contractor 
ceases. The owner is responsible after ac¬ 
ceptance, even though the accident is due to 
the negligent performance of the contractor. 
A formal acceptance, it seems, is not neces¬ 
sary. It is enough if the owner or city has 
assumed control of the structure. The owner 
must have possession and control, or there is 
no such ratification of the contractor’s work 
as will render him liable thereon.” 

It must be plain from the above quotations that 
the case at bar involves no new proposition. On the 
contrary, the applicable law is already established 
in nearly every American jurisdiction, and the de¬ 
cision of the court below in overruling appellant’s 
demurrer completely disregarded the existing rule 
and made a departure which, if allowed to stand, will 
render the law in the District at variance with that 
in every other American jurisdiction where the ques¬ 
tion has been considered. 

Turning now to the cases in which the courts have 
made determinations, we find overwhelming sup¬ 
port of the principles enunciated in the above quo¬ 
tations, and which are controlling in the case at bar. 
In Salliotte vs. King Bridge Co., 122 Fed., 378, 65 
L. R. A., 620, decided in 1903, by the Circuit Court 




of Appeals, Sixth Circuit, by a very able court con¬ 
sisting of Lurton, Day and S’everens, Circuit Judges, 
the defendant Bridge Company had contracted with 
two townships divided by the river Rouge, and with 
an electric railway company, to build a bridge over 
the river. Plaintiff, an owner of land in vicinity 
of the bridge, claimed that because of negli¬ 
gent or wrongful construction, including excessive 
dredging, the current of the river was deflected so 
as to carry away part of his land. One of the 
grounds upon which the defendant was held free 
from liability was that a contractor is not liable for 
negligence in construction after he has turned over 
the premises to the owner. Judge Lurton, who was 
afterwards a member of the Supreme Court of the 
United States, in delivering the opinion of the Court, 
said: 


“So far as the plaintiff’s case is rested 
upon damages due to any defective construc¬ 
tion for which the defendant might be lia¬ 
ble upon its contract to the owners of the 
bridge, it is not maintainable, because there is 
not the slightest evidence that any damage 
occurred until after the completion of the 
bridge and its acceptance by the township. 
There is no rule under which a third person 
may recover damages against a builder or 
contractor for an injury sustained by reason 
of defective construction, if the thing con¬ 
structed is not inherently and necessarily dan¬ 
gerous, when the injury did not occur until 
after the builder or contractor had parted 
with the possession and title. The liability 
of the builder or contractor for defective con¬ 
struction is to the person with whom he was 
under contractual relations, and a stranger 
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can hold him liable after he has parted with 
possession only under exceptional circum¬ 
stances. Marquardt vs. Ball Engine Co., 58 
0. C. A., 462, 122 Fed., 374. This rule has 
been applied to suits by strangers for in¬ 
jury arising from defective construction of 
bridges and houses. ( Albany vs. Cunliff, 2 N. 
Y., 165; Curtin vs. Somerset, 140 Pa. 70, 12 
L. R. A. 322, 23 Am. St. Rep. 220, 21 Atl. 244) 
and to an action against a contractor for an 
injury from a burst in the sewer. First Pres - 
by. Congregation vs. Smith, 163 Pa. 561, 26 
L. R. A. 504,43 Am. St. Rep. 808,30 Atl. 279. ’’ 

In the following year the Circuit Court of Ap¬ 
peals, Seventh Circuit, made a similar holding in a 
building case in Gailbraith vs. Illinois Steel Co., 
supra . Plaintiff had made a contract with a sprin¬ 
kler company for the installation in her building 
of a sprinkler system, including a storage tank, ac¬ 
cording to certain plans and specifications which 
were incorporated into the contract between the par¬ 
ties. The plans specified a steel triangular support 
for the tank, and defendant constructed this sup¬ 
port under contract with the sprinkler company. 
The tank afterwards collapsed due to defective con¬ 
struction of the support, a tie member called for by 
the specification having been omitted. It was held 
that defendant was under no duty to the plaintiff 
and the action could not be maintained. Circuit 
Judge Baker in delivering the opinion of the Court, 
declared the applicable law as follows: 

“If defendant owed to the sprinkler com¬ 
pany any duty to exercise care that the com¬ 
pleted structure should withstand the wind, 
then, if the contract had called for the very 



steel support that defendant erected, full 
performance of the contract would be no de¬ 
fense to an action et delicto for breach of the 
supposititious duty. It follows that the only 
duty owing by defendant to the sprinkler 
company was to perform the contract as it 
was made, and that the only party who could 
sue defendant for a breach of duty that was 
created and measured by the contract was 
defendant’s contractee, the sprinkler com¬ 
pany.” 


And further, 
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“And, furthermore, the subsequent and in¬ 
tervening acts of the tank company, the 
sprinkler company and the plaintiff saved de¬ 
fendant’s omission of the tie member from 
being the proximate cause of the accident.” 


“The general rule of law, subject to certain ex¬ 
ceptions not now material to note, is that, after the 
contractor has turned over the work and it has been 
accepted by the owner, the contractor incurs no 
further liability to third persons by reason of the 
condition of the work, but the responsibility for 
maintaining it and protecting other persons against 
danger therefrom, or the use of it in a defective 
condition, or failing to give notice or warning of 
dangers to be apprehended from its existence, is 
then shifted to the owner. This rule of law is not 
contested; in fact, the counsel for both parties cited 
and relied in part upon the same cases.” Williams 
vs. Edward Giller Dock, Bridge & Construction Co., 
258 Fed. 591. 

In Savings Bank vs. Ward, supra, an attor¬ 
ney gave to a client a certificate of title setting 




forth a good title in the latter to a certain tract of 
land. The client obtained a loan from the bank on 
the strength of the certificate, giving a mortgage 
on the property as security. The loan was not paid 
and when the bank attempted to enforce the mort¬ 
gage it was discovered that prior to the date of the 
certificate the client had executed a conveyance in 
fee to a third party. The bank sued the attorney for 
negligence in giving the false certificate. It was 
held that the attorney owed no duty to the bank be¬ 
cause there was no privity of contract and recovery 
was denied. The opinion of the Court contained an 
elaborate review of the question of liability for neg¬ 
ligence in the absence of privity of contract, and 
recognized the true rule applicable to cases like the 
one at bar in the following language: 

“Builders of a public work are answerable 
only to their employers for any want of rea¬ 
sonable care and skill in executing their con¬ 
tract, and they are not liable to third persons 
for accidents or injuries which may happen to 
them from imperfections of the structure 
after the same is completed and has been ac¬ 
cepted by the employers. Mayor & C. of Al¬ 
bany vs. Cunliff , 2 N. Y. 165, 174.” 

The statements of law in Bank vs. Ward, supra , 
have been recognized as settling the rule in federal 
courts. In McClaren vs. United Shoe Machinery 
Co., 166 Fed. 712, decided in 1909 by the Circuit 
Court of Appeals, Fifth Circuit, plaintiff was em¬ 
ployed by a shoe manufacturing company which 
used machines leased from defendant, and was in¬ 
jured while at work on one of these machines. He 


brought suit alleging that at the time of the acci¬ 
dent the machinery was in a dangerous and de¬ 
fective condition. The court held that defendant as 
licenser of the machinery owed no duty to plaintiff 
which would render it liable for such injury. Put¬ 
nam J., in delivering the opinion of the Court, said, 
on page 713: 

♦ i 

“The general rule is that there is no duty 
out of which any liability arises such as is 
claimed by the plaintiff. There are excep¬ 
tional cases, nearly all of which are covered 
by the index to Chapter 12 of Pollock’s Law 
of Torts (6th Eng. Ed.) as, for example, in 
regard to dangerous and vicious animals, ex¬ 
plosive and other dangerous goods, poison¬ 
ous drugs, and we may add, injurious arti¬ 
cles of food, of which Bishop vs . Weber, 139 
Mass. 411, 1 N. E. 154, 52 Am. St. Bep. 715, 
cited by the plaintiffs, is an example. The 
case at bar has no relation to any such ex¬ 
ceptions. If there was any question about 
this rule elsewhere, it is settled, so far as the 
federal courts are concerned, by an elaborate 
statement of it in Sewings Bank vs . Ward, 
100 U. S. 195, 202, 25 L. Ed. 621 et seq. The 
reasoning therein has never been in any way 
contravened or diminished.” 

Perhaps the leading case in the state courts is 
Curtin vs. Somerset, 140 Pa. St. 70,12 L. B. A. 322, 
where a contractor erected according to certain 
plans and specifications and turned over to the 
owners a hotel building. Thereafter, the hotel 
porch collapsed, injuring the plaintiff, who was a 
guest. Evidence was introduced to the effect that 
the contractor was negligent in his construction, that 


lie substituted inferior material, and that these facts 
were unknown to the owners when they accepted 
the work. A verdict below for the plaintiff was re¬ 
versed. The Court said: 

“The consequence of holding the opposite 
doctrine would be far-reaching. If a contrac¬ 
tor who erects a house, who builds a bridge, 
or performs any other work; a manufacturer 
who constructs a boiler, piece of machinery, 
or a steamship, owes a duty to the whole 
world that his work or his machine or his 
steamship shall contain no hidden defect, it 
is difficult to measure the extent of his re- 
sponsibility, and no prudent man would en- 
gage in such occupations upon such condi¬ 
tions. It is safer and wiser to confine such 
liabilities to the parties immediately con¬ 
cerned.” 

In Boswell vs. Laird, 8 Cal. 469, 68 Am. Dec. 345, 
defendants had engaged a firm of architects to con¬ 
struct a dam across a mountain stream. Before 
completion the dam gave way due to negligence in 
construction, injuring plaintiff’s property. It was 
held that the defendants as owners were not liable 
for negligence in construction before completion and 
acceptance, but that they would afterwards be re¬ 
sponsible. The Court in its consideration of the lat¬ 
ter point stated: 

“If the injuries complained of had been 
occasioned after the completion of the dam by 
the contractors and its acceptance by Laird & 
Chambers, there can be no doubt of the lia¬ 
bility of the latter. Parties for whom work 
contracted for must be undertaken must see 



to it before acceptance that the work as to 
strength and durability, and all other par¬ 
ticulars necessary to the safety of the prop¬ 
erty and persons of these parties, is subjected 
to proper tests, and that it is sufficient. By 
acceptance and subsequent use, the owners 
assume to the world the responsibility of its 
sufficiency, and to third parties the liability 
of the contractors has ceased and their own 
commenced. ” 

In Wood vs . Sloan, 148 Pac. 507 (New Mexico), 
L. B. A. 1915 E, 766, defendants were employed by 
the owner of an office building to install a'wash- 
stand in an office rented by plaintiff. A piece of 
flooring was removed while the work was in prog¬ 
ress, and when it was replaced defendants failed to 
secure it at one end. After the job had been com¬ 
pleted and turned over to the owner, plaintiff 
stepped on the unfastened end and the plank gave 
way, injuring him. The Court held: 

“Defendants are not liable. They had no 
contractural relations with the plaintiff, and 
owed him no contractural duty. There is no 
evidence that they knew of the defect and its 
dangerous character. They were guilty sim¬ 
ply of negligence. There is no implied in¬ 
vitation on their part to use a dangerous in¬ 
strumentality. In such circumstances, the 
independent contractor is not to be held lia¬ 
ble/ ? 

“The general rule is entirely well settled that one 
who is not a party to a contract cannot sue in re¬ 
spect of a duty arising out of the contract* * • * 



Therefore, the plaintiff in the present action, as one 
of the public for whose general benefit and protec¬ 
tion the contract in question was made, does not 
sustain such a relation to the defendant as a con¬ 
tracting party that she can maintain her action of 
tort by reason of a mere violation of the contractual 
duty.” Pitney, J., in Styles vs. Long Co., 67 N. J. 
L., 413. 

“The second count fails to state facts which in 
law show any negligence of the Elevator Co. of 
which the appellee can avail himself. It alleges 
that when the injury occurred, the appellants other 
than the Elevator Company were using and operat¬ 
ing the elevator, and the only negligence charged 
against the Elevator Co. in this count is the ‘negli¬ 
gence with which the elevator was built and con¬ 
structed/ This can not avail appellee as against 
the Elevator Co. There is no fact alleged showing 
privity between the appellee and the Elevator Co., 
without which there can be no liability of the Eleva¬ 
tor Co. in this case to appellee for alleged negligent 
construction of the elevator. The duty of the Ele¬ 
vator Co. was to Field, not to the appellee, so far 
as negligent construction was concerned.”— Mar¬ 
shall Field et al . vs. French, 80 Ill. App., 78, p. 8. 

“In the erection and maintenance of the awning 
over the sidewalk, the defendant was bound to ex¬ 
ercise ordinary care to see that it was so secured 
and managed as to be able to withstand not only the 
ordinary vicissitudes of the weather, but the force 
of winds which experience had shown to be liable to 
occur in that locality. Whether it was erected un¬ 
der the supervision of the defendant or by an inde¬ 
pendent contractor would seem to be wholly imma- 
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terial, unless the injury complained of was caused 
before the independent contractor had completed 
the work and turned it over to the defendant, for 
it is well settled that, except under peculiar circum¬ 
stances which do not exist in this case, the indepen¬ 
dent contractor is not liable for an injury to person 
or property of one not a party to the contract, oc¬ 
curring after the independent contractor has com¬ 
pleted the work and turned it over to the owners or 
employer, and the same has been accepted by him, 
though the injury resulted from the contractor’s 
failure to properly perform his contract.” Mc- 
Crorey vs. Thomas, 109 Va. 373, 63 S. E. 1011. 

(2) Possession and Control Is Test of Liability. 

Possession and control at the time of the hap¬ 
pening of an injury occasioned by defects in a struc¬ 
ture is the test of the responsibility for its condi¬ 
tion. One not in possession and control cannot be 
responsible for what he has no opportunity for 
remedying. In Glynn vs. Central R. R. of N. J., 56 
N. E. 698 (Massachusetts), plaintiff, a railroad em¬ 
ployee, was injured by reason of a patent defect in 
a car belonging to defendant railroad while it was 
in the possession of a connecting road for which 
he worked. The car had recently come from the 
defendant’s possession, and in the condition it was 
in at the time of the injury. It had, however, be¬ 
fore the injury to plaintiff, passed a point where 
cars coming from other roads were inspected by the 
road for which he worked. It was held that de¬ 
fendant’s liability for a defect which inspection 
would have disclosed ceased after the car had passed 
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the inspection point. The opinion of the Court was 
delivered by Holmes, C. J., now of the Supreme 
Court of the United States. He said: 

“But when a person is to be charged be¬ 
cause of the construction or ownership of 
an object which causes damage by some de¬ 
fect, commonly the liability is held to end 
when the control of the object is changed. 

* * * Upon the same principle that 

commonly, when a new control comes in, the 
former responsibility, is at an end, a vendor 
who makes no representation is not liable to 
a remote purchaser of the article sold for 
damages done by defects in it. Davidson vs. 
Nichols, 11 Allen, 514, 518; Losee vs. Clute, 
51 N. Y. 494; Curtin vs. Somerset, 140 Pa. St. 
70, 21 Atl. 244, 12 L. R. A f 322; Necker vs. 
Harvey, 49 Mich. 519, 14 N. W. 503. An ex¬ 
treme case is Collis vs. Selden, L. R. 3, C. P. 
495.” 


The same distinction is recognized by Judge 
Cooley in the opinion of the Court delivered by him 
in Necker vs. Harvey, 45 Mich. 517,14 N. W. 503. 

“It [the statement of facts] discloses a 
duty on the part of the defendant to con¬ 
struct an elevator which should lift 2,000 
pounds; but the duty was to the soap com¬ 
pany and not to anybody else. Nothing is 
better settled that an action will not lie in 
favor of any third person upon a breach of 
this duty. Winterbottom vs. Wright, 10 Mees 
& W. 109, Longmeid vs. Holliday, 6 Exch. 
761; Heaven vs. Pender, L. R. 92, B. Div. 
302 ; Losee vs. Clute, 51 N. Y. 474. 


If there was any evidence which justified 
submitting to the jury as a question of fact 
whether defendant by his servant at the time 
of the accident was in possession and con¬ 
trol of the elevator, the conclusion of the jury 
upon that question must be final. When a 
manufacturer is in possession of and is test¬ 
ing his own machinery he owes to every one 
who may be in danger from it the duty of 
proper care; and if he exposes any one to 
danger from his carelessness—whether the 
carelessness be in handling or in construction 
—he must answer for the consequences. The 
duty of care under such circumstances is not 
a contract duty, but a duty imposed by the 
common law; and the contract is only impor¬ 
tant as it evidences the degree of care which 
the defendant was bound to observe. ,, 

In Mayor, etc., of Albany vs. Cwriliff, 2 N. Y. 165, 
the appellants, who were defendants below, acting 
under the provisions of a law afterwards declared 
unconstitutional, caused a bridge to be rebuilt in 
the city of Albany. The reconstruction work was 
carelessly and negligently performed, and while 
plaintiff was passing over it, the structure gave way 
occasioning him severe injuries. In reversing the 
verdict below in favor of plaintiff, the court said: 

“A carpenter is hired to build a barn and 
furnish the materials. He carelessly places 
a timber slightly defective under the mow, 
and the barn is accepted by the owner. Some 
years afterwards the timber owing to its 
original defect, breaks and falls upon a la¬ 
borer, who sustains serious injury: Can he 
recover of the carpenter? Or, to take a case 
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more nearly parallel with the one nnder con¬ 
sideration. A Turnpike Company contracts 
with some one to build a bridge over a creek 
which their road crosses. The builder erects 
a defective bridge, and it is accepted and 
used by the Company. Sometime afterwards, 
the bridge, while one is traveling over it, 
gives way by reason of the original defect, and 
the traveler is injured: Can he sustain an 
action against the builder. I know of no de¬ 
cision which would authorize a recovery un¬ 
der the circumstances. The reason why an 
action cannot be maintained in such case is 
that there is no connection between the wrong 
done and the person whom it is sought to 
charge for the consequences. The wrongdoer 
has not at any time any control over the sub¬ 
ject-matter, or any power or right to remedy 
the evil. The damage in such cases arises in 
fact from the continued use of the defective 
subject, and with that the builder who has 
parted with the title, possession, and control 
of it, has not, and cannot have anything to 
do. The entire agency is at the time in the 
existing proprietors by whom or through 
whose means the wrong is perpetuated .’ 9 

The leading English case of Winterbottom vs. 
Wright, 10 M. & W. 109, 152 E. R. 402, decided in 
1842, was one of the earliest and strongest declara¬ 
tions of the broad principle for which we are con¬ 
tending. The action there was case. Defendant had 
contracted with the Postmaster General to provide 
a mail-coach to convey the mail, and also to keep 
such coach in repair. Plaintiff was employed to 
drive the coach in question by a contractor under 
the Postmaster General. While plaintiff was driv- 


ing the coach it gave way and broke down, throw¬ 
ing him from his seat and injuring him to such an 
extent that he claimed to be lamed for life. It was 
alleged that the collapse of the coach was caused 
by latent defects. A demurrer to the declaration 
was sustained. Lord. Abinger, C. B., said: 

“I am clearly of the opinion that the de¬ 
fendant is entitled to our judgment. We 
ought not to permit a doubt to rest upon this 
subject, for our doing so might be the means 
of letting in upon us an infinity of actions. 
• • * There is no privity of contract be¬ 

tween these parties, and if the plaintiff can 
sue, every passenger, or even every person 
passing along the road, who was injured by 
the upsetting of the coach, might bring a 
similar action. Unless we confine the opera¬ 
tion of such contracts as this to the parties 
who entered into them, the most absurd and 
outrageous consequences, to which I can see 
no limit would ensue. * * * By per¬ 

mitting this action, we should be working this 
injustice, that after the defendant had done 
everything to the satisfaction of his employer, 
and after all matters between them had been 
adjusted, and all accounts settled on the foot¬ 
ing of their contract, we should subject them 
to be ripped open by this action of tort 
brought against him. 

This law as thus strongly stated has stood to this 
day in England. In Earl vs. Lubbock, 1K. B. [1905] 
253, where plaintiff was injured by defects in a van 
which defendant had contracted with another to keep 
in repair, Collins, M. R., commented: 
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“In my opinion this case is concluded by 
the authority of Winterbottom vs. Wright, the 
circumstances of which are indistinguishable 
from those of the present case, and that de¬ 
cision since the year 1842 in which it was 
given, has withstood the test of repeated de¬ 
cisions.” 

It may not be amiss as a further illustration of 
how firmly the doctrine of Winterbottom vs. Wright 
is imbedded in American and English jurisprudence, 
to quote the remarks of Judge Sanborn in comment¬ 
ing on that case in Huset vs. J. I. Case Threshing 
Machine Co., 120 Fed. 865, 61 L. R. A. 303: 

“It is perhaps more remarkable that the 
current of decisions throughout all the Courts 
of England and the United States should be 
so uniform and conclusive in support of this 
rule, and that there should, in the multitude 
of opinions, be but one or two in conflict with 
it, than it is that such sporadic cases should 
be found. They are insufficient in themselves, 
or in the reasoning they contain, to overthrow 
or shake the established rule which prevails 
throughout the English speaking nations.” 

For further authorities see 

L. R. A. Notes in 26 L. R. A. 504, 21 L. R. 
A. (N. S.) 477, 8 L. R. A. (N. S.) 799, 32 
L. R. A. (N. S.) 968, L. R. A. 1915 E. 766. 

Note in 100 A. M. St. Rep. 192. 

First Presbyterian Congregation vs. Smith 
(Pa.), 26 L. R. A. 504; 

Fitzmaurice vs. Fabian, 147 Pa. 199; 

Richards vs. O'Brien Bros. 1 Ga. App. 107, 
57 S. E. 907; 



43 


Casey vs. Wrought Iron Bridge Co., 114 
Mo. App. 47, 89 S. W. 330; 

Simmons vs. Gregory, 120 Ky. 116, 85 S. 
W. 751; 

Heindirk vs. Louisville Elevator Co., 122 
Ky. 675, 5 L. R. A. (N. S.) 1103, 92 S. W. 
608; 

Bailey vs. Northwestern Ohio National Gas 
Co., 4 Ohio C. C.471; 

Burdick vs. Cheadle, 26 Ohio St. 393, 20 
Am. Rep. 767; 

Carter vs. Harden, 78 Me. 528, 7 Atl. 392; 

Willis vs. White, 150 N. C. 199; 63 S. E. 942; 
134 Am. St. 906; 

Mott vs. Cherryvale Water & Mfg. Co., 48 
Kan. 12,15 L. R. A. 375, 30 Am. St. Rep. 267, 
28 Pac. 987; 

J. I. Case Plow Works vs. Niles & Co., 90 
Wis. 63 N. W. 1013; 

Zieman vs. Kreckhefer Elevator Mfg. Co., 
90 Wis. 497, 63 N. W. 1021; 

Vicksburg vs. Holmes (Miss) 51 L. R. A. 
(N. S.) 469, 63 So. 454. 

(3) Proximate Cause. 

Before there can be actionable negligence, it must 
appear that such negligence is the proximate cause 
of the hurt upon which the action is based. Let the 
causation proceeding from the defendant be remote 
and there can be no recovery. The chain of causa¬ 
tion must be complete, direct and unbroken. The 
interposition of a new cause after the negligence of 
the defendant has taken place serves to break the 
chain of causation and to render remote the causa¬ 
tion proceeding from the negligence of the first 
party, who cannot thereafter be held to liability. 
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Applying these principles to the case at bar as 
described in the plaintiff’s declaration itself, what 
do we find? The defendant is alleged to have been 
negligent in the construction of the Knickerbocker 
Theater. But defendant is not liable if that negli¬ 
gence was not the proximate cause, if something in¬ 
tervened which relegated to the sphere of remote¬ 
ness the legal effect of that negligence. Did any¬ 
thing intervene, did anything else happen with an 
important bearing upon the question of proximate 
cause? Look at the declaration, and we find it al¬ 
leged that the Knickerbocker Theater Company and 
Crandall, in possession and control of the premises 
and knowing of the dangerous condition existing 
thereon, invited and procured the presence there of 
the plaintiff’s intestate as a patron of a moving pic¬ 
ture exhibition then in progress. The invitation and 
procuring was not by defendant, but by the Theater 
and Crandall Company, and were conscious acts. 
The Theater Company and Crandall invited and pro¬ 
cured plaintiff’s intestate’s presence upon dangerous 
premises within its possession and control. A new 
conscious agent acted in a manner but for which 
the damage to plaintiff would not have occurred. 
Moreover, it is alleged by the plaintiff that at the 
time the Knickerbocker Theater Company and Cran¬ 
dall knew of the dangerous condition of the prem¬ 
ises. Knowing of the dangerous situation, it was 
the duty of the Company to so act as to prevent any 
harm arising therefrom, and in violation of this 
duty, it so acted as to cause the harm. Thus a new 
conscious agency intervened and broke forever , the 
chain of causation coming from the negligence of 
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the defendant . The causation from defendant’s acts 
or omissions was thereafter remote, and because of 
it, no liability attached. There was no proximate 
cause attributable to defendant. 

The facts in Gailbraith vs . Illinois Steel Co., have 
been heretofore stated on page 30 of this brief. 
After stating the public policy which dictated a de¬ 
cision for the defendant, the Court declared as an 
additional supporting ground, 

“And, furthermore, the subsequent and in¬ 
tervening acts of the tank company, the 
sprinkler company, and the plaintiff saved de¬ 
fendant’s omission of the member from be¬ 
ing the proximate cause of the accident.” 

In Daugherty vs. Herzog, 145 Ind. 255, 44 N. E. 
457, 32 L. R. A. 837, the defendant had remodeled 
the front of a store building, which after acceptance 
of the job by the owner, collapsed and killed the 
plaintiff’s daughter. The plaintiff brought action 
for negligent construction. A demurrer to the 
declaration was sustained by the trial court, whose 
action was affirmed on appeal. 

The Court said: 

i 

“The rule is that an action for negligence 
will not lie unless the defendant was under 
some duty to the injured party at the time and 
place where the injury occurred, which he has 
omitted to perform. * * * The only per¬ 

son to whom appellee owed any particular 
duty was the one with whom he contracted. 
* * * Appellee was not in possession of 
the building. The repairs had been completed 
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and accepted long before appellant’s daugh¬ 
ter was injured. The rule in this class of 
cases is thus stated in Whart. Neg. (2nd Ed.), 
Par. 438: ‘There must be some causal con¬ 
nection between the negligence and the hurt, 
and such causal connection is interrupted by 
the interposition between the negligence and 
the hurt of any independent human agency. 
Thus, a contractor is employed by'a city to 
build a bridge in a workmanlike manner, and 
after he has finished his work, and it has been 
accepted by the city, a traveler is hurt when 
passing over it, by a defect caused by the con¬ 
tractor’s negligence. Now, the contractor 
may be liable to the city for his negligence, 
but he is not liable in an action on the case of 
damages. The reason sometimes given to 
sustain such conclusion is that otherwise 
there would be no end to suits. But a better 
ground is that there is no causal connection, 
as we have seen, between the traveler’s hurt 
and the contractor’s negligence. The trav¬ 
eler reposed no confidence in the contractor, 
nor did the contractor accept any confidence 
from the traveler. The traveler, no doubt, 
reposed confidence in the city, that it would 
have its bridges and highways in good order; 
but between the contractor and the city inter¬ 
vened the city, an independent and responsi¬ 
ble agent, breaking the causal connection.’ 
* * * It is clear, we think, from the au¬ 
thorities that a contractor, in a case like the 
one in hand, is not liable, for mere negligence, 
to a third party to whom he owed no duty.” 

In Wood vs. Sloan, supra, the Court said: 

“It is further to be observed that where the 
contractor constructs a building or an instru¬ 
mentality of the class here in question, it is 


doubtful whether the contractor could, in any 
event, be liable to third persons, after he had 
turned over the work to his employer. When 
the work is completed to the satisfaction of 
the owner and employer, he takes over the 
same as his own. Thereupon he assumes a 
duty to those whom he invites to use the 
same, to take care that the thing is free from 
dangerous defects. If the owner knows, or 
by file exercise of reasonable care, he could 
discover, the defect, in such case his negli¬ 
gence intervenes and cuts off the causal rela¬ 
tion between the fault of the contractor and 
the injury.” 

\ 
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“The evidence fails to establish the elements 
necessary to bring this case within any exception, 
and we must apply the general role and hold that 
when the owner accepted the building the law pre¬ 
sumes that it was done to his satisfaction; that it 
then became his own, and he assumed the duty to 
take care that it was free from dangerous defects, 
and that if he knew or by the exercise of reasonable 
care could have discovered the defect, his negligence 
intervenes and cuts off the causal connection between 
the fault of the contractor and the injury .”—Healey 
vs. Her del et al., 210 Ill. App. 387, 392. 

In Casey vs. Hoover et al. (Kansas City, Mo. 
Court of Appeals), 89 S. W. 330, the Court stated the 
law in the following terms: 

“The general rule is that the contractor 
after an acceptance of the work by the owner, 
is not liable to third parties, who have no 
contractural relations with him, for damages 
subsequently sustained by reason of his negli¬ 
gence in the performance of his contract du- 


ties. * * * It is the intervening negli¬ 
gence of the proprietor that is the proximate 
canse, and not the original negligence of the 
contractor. By occupying and resuming pos¬ 
session of the work, the owner deprives the 
contractor of all opportunity to rectify his 
wrong. Before accepting the work as being 
in full compliance with the terms of the con¬ 
tract, he is presumed to have made a reason¬ 
ably careful inspection thereof, and to know 
of its defects, and if he takes it in the defec¬ 
tive condition, he accepts the defects and the 
negligence that caused them as his own, and 
thereafter stands forth as their author. 
When he accepts work that is in a dangerous 
condition, the immediate duty devolves upon 
him to make it safe, and if he fails to perform 
this duty, and a third person is injured, it is 
his negligence that is the proximate cause of 
the injury. His liability may be incurred 
either from his substitution for the contractor 
or from his neglect to repair. Boswell vs. 
Laird, 8 Cal. 489, 68 Am. Dec. 345; Losee vs. 
Clute, 21 N. Y. 494,10 Am. Rep. 638; Read vs. 
Fire Dist., 20 R. I. 574, 40 Att. 760; Cross vs. 
Roster, 17 App. Div. 402, 45 N. Y. S. 215; 
Smith vs. Ry. Co., 201 Pa. 131, 50 Atl. 829; 
Mayor of Albany vs. Cunliff, 2 N. Y. 165; 
Congregation vs. Smith, 163 Pa. 561, 30 Atl. 
279; Salliotte vs. King Bridge Co., 122 Fed. 
378,58 C. C. A., 466, 65 L. R. A. 620; Elliott on 
Roads and Streets, 21 et seq.” 

The case at bar is far stronger for holding a break 
in the chain of causation than any of the cases men¬ 
tioned above in which the general rule has been ap¬ 
plied. Here the declaration upon which appellees 
rely recites that the Knickerbocker Theater Com¬ 
pany and Harry M. Crandall, who were in control of 



the theater premises, knew of the dangerous condi¬ 
tion, bnt nevertheless invited the appellee’s intestate 
thereon. Miner vs. McNamara, 81 Conn. 690,72 AtL 
138,21L. E. A. (N. S.) 477, presents a similar case. 
The action was for damages to property because of 
the collapse of a negligently constructed building. 
McNamara, owner of the premises, had caused the 
building to be constructed, and leased the building to 
plaintiffs, who were merchants. McNamara had 
full knowledge of the defects. The S. W. Hubbell 
Bldg. Co., contractors, who were joined with Mc¬ 
Namara as defendants, demurred to the declaration. 
The Court, Thayer J., said: 

“His (McNamara’s) negligence was the 
proximate cause of their injury, upon the al¬ 
legations. That injury cannot be attributed 
to this defendant’s negligence in failing to 
construct a proper building. Its dangerous 
condition may have been due in whole or in 
part to this defendant’s negligence, but that 
negligence was not the proximate cause of the 
plaintiff’s injury, because a new conscious 
agent, knowing of the existence of that condi¬ 
tion, intervened, a/nd instead of so acting as 
y to prevent the injury, acted so negligently as 
to cause it.” 

By the allegations in the present case the new con¬ 
scious agent, knowing of the dangerous condition 
of the theater, not only failed to act so as to prevent 
the injury, but deliberately acted so as to cause it 
when it extended the invitation to appellee’s intes- 
state to attend the performance at which he was 
killed. The chain of causation alleged to have pro¬ 
ceeded from appellant’s negligence was broken by 
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that interposition, and that negligence became but a 
remote cause on whose account no liability attached. 

D. The General Rule—Manufacturers. 

1 

The appellant is charged not only with having in¬ 
stalled structural steel and iron in the Knickerbocker 
Theater, but he is also charged with having manu¬ 
factured such steel and iron and with having done so 
in a negligent manner. 

The same principles noted with respect to the 
liability of the constructor apply with equal force to 
the case of a manufacturer. The manufacturer owes 
a duty only to the person to whom he sells and with 
whom there is privity of contract. The first buyer 
becomes the owner of the article, and when he ac¬ 
cepts it, he substitutes himself for the manufacturer 
who was the previous owner. No prudent person 
would engage in manufacture if the law held him as 
an insurer of the whole world against hidden defects 
in his article, if he could not measure his liability, 
but must be subjected to unlimited responsibility as 
the article courses along the channels of commerce 
into innumerable hands until they are utterly con¬ 
sumed and destroyed. The same public policy 
against multiplicity of suits and in favor of encour¬ 
agement of the creative agencies of the community 
dictate that after the goods have left his hands his 
duty be measured by the sensible and fair rule which 
confines it to the parties immediate to the contract 
by which the change of title, possession, and conrol 
is consummated. 

In Bragdon v $. Perkins-Campbell Co., 87 Fed. 109, 
an action ex delicto against the defendant as maker 
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and seller of a defective saddle purchased by plain¬ 
tiff’s husband, plaintiff was injured because of de¬ 
fects in the saddle arising from negligence in manu¬ 
facture. The Court in holding that the defendant 
was not liable because there was no privity of con¬ 
tract gave unqualified approval to Curtin vs. Somer¬ 
set, supra, saying: 

' ■ i 

“The judgment of the Supreme Court of 
Pennsylvania in the case of Curtin vs. Somer¬ 
set, 140 Pa., 70 AtL 244, which was decided in 
1891, is entirely satisfactory to us, and is, in 
principle, directly applicable.” 

In Marquardt vs. Ball Engine Co., 122 Fed. 374, 
decided in 1903 by the Circuit Court of Appeals, 
Sixth Circuit, Judges Lurton, Day, and Severas, 
plaintiff’s intestate was killed by the breaking of a 
fly-wheel on an engine manufactured by and pur¬ 
chased from defendant by his employer, by reason 
of the defective working of a prismatic valve there¬ 
in. The court held that defendant owed no duty to 
plaintiff owing to the absence of privity of contract 
and denied recovery. 

In Losee vs. Clute, 51N. Y. 494, defendants manu¬ 
factured a boiler for the Saratoga Paper Company. 
A poor quality of iron was used, and the construc¬ 
tion was otherwise careless and improper. Defend¬ 
ants knew that the boiler was to be used in a village 
where an explosion would be likely to endanger hu¬ 
man lives. An explosion took place, injuring prop¬ 
erty of the plaintiff, for which suit was brought. 
The court held that inasmuch as there was no privity 
of contract, defendants owed plaintiff no duty what¬ 
ever, either growing out of contract or imposed by 
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law; and consequently the lower Court proceeded 
upon correct principles in dismissing the complaint. 

In Heizer vs. Kingsland & Douglas Mfg. Co. 
(Mo.) 15 L. E. A. 821, plaintiffs intestate was an 
employe of one Ellis, who owned and operated a 
threshing machine bought from defendant, the man¬ 
ufacturer. The machine was negligently construct¬ 
ed and exploded, causing the death of the intestate. 
The Court held that 4 4 there being no privity of con¬ 
tract, the suit cannot be maintained.” 

See to the same effect: 

Savings Bank vs. Ward, supra. 

Cross vs. Koster, 45 N. Y. 215. 

Nickerson vs. Bridgeport, 46 Conn. 24. 

McCaffrey vs. Mossberg & G. Mfg. Co., 23 
E. L 381. 

Slattery vs. Colgate, 25 E. I. 220. 

Willis vs. White, supra. 

O’Neil vs. James, 68 L. E. A. 342. 

E. Exceptions to the General Rule. 

There are few broad general principles in the law 
which, due to the play upon them of other equally 
well established principles, are not subject to some 
qualifications, and what is usually the case is true 
with respect to the general rule here involved. There 
are a few cases which at first glance may seem ad¬ 
verse, yet which when subjected to careful judicial 
scrutiny have uniformly been segregated into fairly 
well defined exceptions. Nothing can more effectu¬ 
ally prevent confusion or subserve the clarification 
of the rule and the cases to which it is applicable 
than to select for illustrative purposes a few of these 
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exceptional cases, grouping them under proper head¬ 
ings and pointing out the distinguishing features 
which give them their classification. 

' In these cases the courts have discovered special 
considerations sufficient to create a duty on the part 
of the contractor or manufacturer to the public at 
large, to third parties as well as to the parties in 
privity of contract, or have found the circumstance 
to be such that the duty of the contractor to third 
persons, which ordinarily ends with the shifting of 
possession and control, is held to continue. In these 
cases the facts which invoke a given exception are 
also uniformly sufficient to negative a break in the 
causation proceeding from the contractor’s negli¬ 
gence. Judge Sanborn, after a careful review of the 
authorities in Huset vs. J. 7. Case Threshing Ma¬ 
chine Co., supra, has enumerated three exceptions: 

“ There are three exceptions to this rule. 

The first is that an act of negligence of a 
manufacturer or vendor which is imminently 
dangerous to the life or health of mankind, 
which is committed in the preparation or sale 
of an article intended to preserve, destroy, or 
affect human life, is actionable by third per¬ 
sons who suffer from the negligence. * • • 

The second exception is that an owner’s 
act of negligence which causes injury to one 
who is invited by him to use his defective 
appliances upon the owner’s premises may 
form the basis of an action against the owner. 

The third exception to the rule is that one 
who sells or delivers an article which he 
knows to be imminently dangerous to life or 
limb to another without notice of its qualities 
is liable to any person who suffers an injury 
therefrom which might have been reasonably 
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anticipated, whether they were any contrac¬ 
tual relations between the parties or not. 

• • •>> 

To these exceptions an exhaustive study of the 
cases leads us to conclude that two others may be 
added, making a total of five. Adopting those men¬ 
tioned by Judge Sanborn as the first three, a fourth 
appears where the manufacturer or constructor had 
full knowledge of the defects rendering the articles 
or structure dangerous, resulting in a deliberate con¬ 
cealment amounting to fraud. A possible fifth ex¬ 
ception is said to exist in the cases of nuisances 
per se. 

(1) Inherently Dangerous Instruments 

Waters-Pierce Oil Co. vs. Deselms, 212 U. S. 159, 
furnishes an instance of the first exception. The Oil 
Company sold to a merchant, who retailed part of it 
to Deselms, a quantity of kerosene which the com¬ 
pany and its agents knew to contain a large admix¬ 
ture of gasoline. The wife of Deselms in using the 
kerosene to kindle a fire was killed with her two chil¬ 
dren in an ensuing explosion and fire. The Court 
said: 

t 

“In Savings Bank vs. Ward, 100 U. S. 195, 
•relied upon by the oil company, it is true an 
attorney-at-law was held not to be liable to a 
third person for the negligent performance 
of a contract to examine the title to certain 
real estate, because of the absence of a con* 
tractural relation. But the distinction between 
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the principle which was there controlling and 
the one which is here applicable was pointed 
out in the opinion of the court in that case, 
where it said (page 204): 

‘Pharmacists or apothecaries who com¬ 
pound or sell medicines, if they carelessly 
label a poison as a harmless medicine, and 
send it so labeled into the market, are liable 
to all persons, who, without fault upon their 
part, are injured by using it as such medicine, 
in consequence of such false label; the rule 
being that the liability in such a case arises, 
not out of any contract or direct privity be¬ 
tween the wrongdoer and the person injured, 
but out of the duty which the law imposes on 
him to avoid acts in their nature dangerous 
to the lives of others. * * * Thomas vs. 
Winchester, 2 Seld. 393, 410. ’ ” 

Gasoline is an indisputably dangerous article and 
the oil company sent it out under the label of kero¬ 
sene, a much less dangerous substance, which can 
be used with impunity where gasoline would wreak 
havoc. Similarly, manufacturers of other articles 
^imminently dangerous, such as guns, explosives, 
poisons, and gas have been held to liability regard¬ 
less of privity of contract, but the courts have uni¬ 
formly recognized the general rule and predicated 
their decision upon inherency of danger as creating 
an exception of limited application. 

(2) Ownebship Coupled with Invitation 

In Coughtry vs.jGlobe Woolen Co., 56 N. Y. 124, 
we have an instance of the second exception. There 
the defendant erected on its premises a scaffold for 
the purpose of accommodating workmen engaged 
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Under a contract to work there. An employee of the 
contractor was killed when, due to defective con¬ 
struction, a part of the scaffold gave way. His 
representative sued for damages for his death. In 
reversing a judgment of nonsuit entered below, the 
upper court held that as the scaffold was erected 
by defendant, was in its possession, and was in use 
on its premises for the intended purposes, a duty 
was thereby raised to those who were rightfully 
using it. 

Heaven vs. Pender, Court of Appeals, L. R. 11 Q. 
B. 503 (1883) is another decision falling within this 
exception. The defendant, a dock owner, under con¬ 
tract with the owner of a vessel in his dock, supplied 
and put up a staging outside the ship for the use of 
painters. The plaintiff was a workman in the em¬ 
ploy of a painter who had contracted with the owner 
to paint the outside of the ship. While engaged in 
his work the plaintiff went on the staging when one 
of the ropes by which it swung, being unfit for use 
when supplied by defendant, broke and caused plain¬ 
tiff to fall and suffer serious injuries. The defend¬ 
ant was held liable, but, as pointed out by Judge Put¬ 
nam in McClaren vs. United Shoe Machinery Co., 
supra , the case is not adverse to the general rule: 

“The plaintiff relies on Heaven vs. Pender, 
L. R. 11 Q. B. D. 503, and Hays vs. Philadel¬ 
phia, 150 Mass 457, 460, 23 N. E. 225; but 
these citations fall within the class well de¬ 
scribed by Sir Gorrell Barnes, President, in 
Malone vs. Laskey (1907) 2 KB. 141,152, as 
follows: 

“ ‘The class of cases in which the control 
and the possession of the premises rests with 
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the owner who gives permission or invitation 
to persons to come on the premises in order 
to work or for other purposes.’ ” 

(3) Imminently Dangerous Structures 

The decision in Huset vs. J. I. Case Threshing Ma¬ 
rine Co., supra, embodies a good illustration of the 
third exception, at the same time fully recognizing 
and forcibly stating the general rule. There the de¬ 
fendant sold to plaintiff’s employer a threshing ma¬ 
chine whose roof, although designed for the use of 
persons in walking over it in connection with thresh¬ 
ing operations, was to the knowledge of defendant 
unsafe because not adequately supported. Beneath 
part of the roof were the band-cutter and the self- 
feeder. Plaintiff while engaged in threshing, on the 
first day on which the machine was used, walked on 
the roof and fell through, being severely injured. 
The court held that the threshing machine was immi¬ 
nently dangerous to the knowledge of the defendant, 
and that therefore the case fell within the exception 
allowing recovery in such cases. 

Imminency of danger—the roof was like a trap set 
for the first user—and knowledge of the defect here 
stand out in bold relief. 

(4) Fraud 

The fourth exception is exemplified by Knelling 
vs. Roderick Lean Mfg. Co., 183 N. Y. 78, 75 N. E. 
1098. The defendant was a manufacturer of farm¬ 
ing implements. It made and sold to a retailer who 
resold to plaintiff a road roller with a tongue to 
which was attached a team of horses when in use. 
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The tongue was made of unsuitable material, having 
a knot in it, and in addition having a large knothole 
in front of the point at which the evener and the 
whiffietrees were attached. The defendant con¬ 
cealed this knothole with a plug of soft wood nailed 
in, and then the knot, the plug, the hole, the cross¬ 
grain of the wood, and the kind of wood used, were 
covered up and concealed with putty and paint, so 
that the defects could not be seen by inspection. 
The defects made the tongue so weak that when the 
roller was in use by the plaintiff the tongue broke, 
precipitating him on the ground in front of the 
roller, which passed over and severely injured him. 
The defendant was held liable upon the grounds of 
fraud and concealment. The court said: 

4 4 The cases establish the legal principle that 
one who .sells an article knowing it to be dan¬ 
gerous by reason of concealed defects, is 
guilty of a wrong, without regard to the con¬ 
tract, and is liable in damages to any person, 
including one not in privity of contract with 
him, who suffers an injury by reason of his 
wilful and fraudulent deceit and conceal¬ 
ment.” 

The court here found fraud with all its necessary 
elements and it is hardly necessary to point out that 
fraud alone is sufficient basis for the action. 

Under this exception also comes a case decided in 
1909 by the Circuit Court for the Northern District 
of New York ,—Pennsylvania Steel Co. vs. Elmore 
& Hamilton C. Co., 175 Fed. 176. There plaintiff and 
defendant were subcontractors of a constructor who 


had been charged with the building of a bridge, de¬ 
fendant having been employed to erect the piers, 
and plaintiff to bnild the superstructure. The piers 
were poorly constructed and when plaintiff brought 
its machinery and tools upon the job a pier gave way 
causing damage to plaintiff’s equipment. The decla¬ 
ration alleged that the pier in question was “im¬ 
properly, fraudulently, willfully and falsely made 
and same was rotten, weak, and wholly insufficient to 
support the weight” to be put thereon by plaintiff, 
“as the defendant well knew and believed/ 1 A de¬ 
murrer being interposed, the court sustained the 
declaration upon the grounds of fraud and of im¬ 
plied invitation to plaintiff. Fraud in this case was 
diarged by the declaration and of course admitted 
by the demurrer. 

The Pennsylvania Steel Company case is further 
to be distinguished from the present case, because 
in the former there was no showing whatever that 
the owner of the premises had resumed possession 
and control so that it could be said that he had sub¬ 
stituted himself for the defendant and therefore re¬ 
lieved the latter from full responsibility for negli¬ 
gent work. 

i 

(5) Nuisances 

A fifth exception is said to exist in cases where 
the contractor has constructed a nuisance per se. 
This exception has not been applied in any decided 
case to which our attention has been called. It is 
merely recognized as a possibility by Mr. Thompson 
in laying down the general rule with respect to non¬ 
liability of a constructor for negligence in construe- 
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tion after the work has been turned aver, when he 
qualifies it with the statement that it is “subject 
to some qualifications, among them where the work 
is a nuisance per se.” 

F. None of the Exceptions Are Applicable. 

A review of the exceptions shows that to remove 
a case from the operation of the general rule there 
must appear from the facts one of the following cir¬ 
cumstances : 

(1) An inherently dangerous article—a danger¬ 
ous instrument, 

(2) Ownership of the premises coupled with in¬ 
vitation, 

(3) Imminency of danger coupled with knowl¬ 
edge of it by defendant, 

(4) Fraud, or 

(5) A nuisance, per se. 

Does the present declaration recite facts which 
bring the case at bar within any of these categories ! 

(1) No Ihebently Dangerous Instrumentality 

Involved 

The case at bar cannot come within this exception. 
The declaration does not allege the presence of any 
intrinsically dangerous material, nor by any flight of 
fancy can intrinsic danger be attributed to a theater 
building or to structural steel and iron used in the 
construction thereof; for as the court said in Loop 
vs . Litchfield, 42 N. Y. 351, 

“There is scarcely any object in art or na¬ 
ture from which an injury may not occur un- 


der such circumstances. Yet they are not in 
their nature sources of danger, nor can they 
with any regard to accurate use of language, 
be called dangerous instruments.” 

(2) No Ownership Coupled wi t h Invitation. 

It is fully as clear that it does not come within 
the seeond; there is no allegation of ownership or 
invitation by any of the defendants. Quite to the 
contrary; the inescapable inference of the declara¬ 
tion is that possession and control at the time of the 
accident were vested in the persons who were the 
owners and managers, and that the deceased was 
on the premises at the invitation of the latter. 

(3) Theater as Constructed Not Imminently 

Dangerous. 

The theater was not imminently dangerous at the 
time when according to the allegations the defend¬ 
ants released control 

Even if the building was defective, unsafe, and 
dangerous, the case does not come within this ex¬ 
ception because there is still lacking the essential 
element without which the exception can not be 
invoked—imminence of danger. Is there here pres¬ 
ent anything which supplies this sme qua nonf 

It is essential to a holding of the existence of im¬ 
minent danger that the acts or omissions complained 
of have as their natural and necessary consequence 
harm to those who are among the first users. An im¬ 
minently dangerous erection is in the nature of a 
trap which falls upon the first persons venturing 
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within its hazardous precincts. Thus in Huset vs. 
J. I. Case Threshing Machine Co., supra, the acci¬ 
dent took place on the first day the threshing ma¬ 
chine was put to employment and the declaration 
upheld by the court in the face of a demurrer, al¬ 
leged the covering of the cylinder which gave way 
was “so incapable of sustaining the least weight 
that it would bend and collapse whenever anyone 
stepped upon it.” 

The allegation that the Knickerbocker Theater 
Company and Harry M. Crandall received large 
benefits and profits from the operation of the the¬ 
ater is susceptible of no other interpretation than 
that it had been completed and turned over to them 
for a considerable time prior to the accident, for 
assuredly the large benefits and profits from the 
conduct of a moving picture theater did not accrue 
overnight. Considering this circumstance in con¬ 
nection with the further allegation that the theater 
was erected between December 1 , 1916, and Janu¬ 
ary 28, 1922, a period of five years, one month and 
twenty-seven days, and allowing one year as a most 
liberal time for construction, it is fair and reason¬ 
able to assume that the building stood safely for 
over four years. 

No untoward event happened to the first patrons 
of the theater. The owners and managers in the 
long period of their possession and control had the 
fullest opportunity to perform their legally im¬ 
posed duties of securing its safety; they had every 
opportunity for repair. In a case where a holding 
of imminency of danger is proper, the possession 
and control of the owner who resumes possession 
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or the vendee who takes control, must be so short 
as to negative the idea of the shifting to him of the 
duty to the safety of the premises. But in this 
case that idea is not negatived. The period over 
which this duty was shifted to the owners and man¬ 
agers was so long, and their failure to perform their 
duty is so obvious, that the chain of causation pro¬ 
ceeding from the alleged negligence of the defend¬ 
ants was broken, and, as the Supreme Court of the 
United States said in Bank vs . Ward, supra: 

“ Misfortune to third persons not parties 
to the contract would not be a natural and 
necessary consequence of the builder’s negli¬ 
gence, and such negligence is not am, act im¬ 
minently dangerous” (Italics ours). 

Moreover,—and the point cannot he too strongly 
emphasized—there is nowhere in the declaration 
any allegations of imminency of da/nger . It is one 
thing to say that the theater when completed by the 
defendants was dangerous, hut it is a far different 
matter to say that it was imminently dangerous . 
For otherwise there would he no significance what¬ 
ever in the use of the term “imminently dangerous” 
and the careful distinction drawn hy the courts be¬ 
tween structures which are merely unsafe and dan¬ 
gerous and those which are imminently dangerous 
would he entirely without point . 

Furthermore, the exception requires that there 
be knowledge by the party to be-charged of the 
imminency of danger, and we look in vain for any 
allegation or even intimation of such knowledge by 
the declaration. 





(4) No Fraud Alleged. 


(4) It is manifest that the fourth exception does 
not apply. Fraud is not alleged nor are any of its 
essential elements present. If fraud is to be availed 
of, it must be distinctly and unmistakably alleged. 

(5) Theater as Constructed Not a Nuisance. 

A nuisance is anything that unlawfully worketh 
hurt, inconvenience or damage. 3 BL Comm. 216. 
Various other definitions have been formulated, 
most of them in recognition of the meaningless gen¬ 
erality of Blackstone’s, represent attempts to re¬ 
strict the scope of the term, but for the most part 
there is a rather general disposition to concede that 
a nuisance is easier described than defined. Cer¬ 
tainly, under Blackstone’s definition, the law of 
nuisance would be as broad as the law of tort itself; 
it would embrace the whole field of negligence. In¬ 
asmuch as the question under this exception is 
whether the ordinary rules of negligence or the 
special rule applicable to nuisances are to be applied 
in connection with the alleged omissions of duty of 
appellant with respect to furnishing the structural 
steel and iron for the Knickerbocker Theater, the 
fallacy of talking in general terms about nuisances 
is all too evident. Under the facts admitted by the 
demurrer, the Knickerbocker Theater may have 
been at the time of its collapse a nuisance in the 
Blackstonian sense, but so would every other object 
in nature the cause of damage to some person, 
although no one would contend that there was 
an ever continuing liability attaching to the con- 
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struetors or manufacturers of every structure or 
article for damage arising therefrom. The most 
that can be said is that under certain states of facts 
there is a continuing liability, while under others 
there is not; and if we are to obtain light for the 
solution of the present problem, it is imperative to 
descend from the general to the particular and to 
inquire when and why a continuing liability is im¬ 
posed in one case and not in another. 

Where negligence is the basis for liability, all 
of the consequences of the negligent acts must be 
determined in accordance with the fully developed 
and plainly charted rules which the common law 
has evolved, fixing responsibility only where there 
is a failure to exercise ordinary reasonable care in 
violation of an existing duty, and that failure is the 
proximate cause of the harm. The bare omission 
itself unaccompanied by the violation of a duty to 
exercise care is not unlawful Mere negligence is 
not a wrong unless harm result as a natural and 
probable consequence. But the creation or mainte¬ 
nance of a nuisance per se is itself wrongful and 
unlawful; it is a positive tort of commission indict¬ 
able at common law, and the law in taking cog¬ 
nizance of this fundamental distinction between the 
two concepts devolves upon those responsible for 
the creation of a nuisance an absolute liability for 
all ensuing harm entirely irrespective of the pres¬ 
ence or absence of negligence; it makes him the 
insurer of all mankind against the possibility of 
harm proceeding from his unlawful act, while it 
only charges the man engaged in purely lawful pur¬ 
suits, like the construction of a building, with the 
exercise of reasonable care in order that no one to 
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whom he owes a duty suffers as a consequence of 
the manner in which he conducts his affairs. If 
the man engaged in lawful activities violates no 
duty owing by him to others, he incurs no liability 
even for negligent acts. Likewise, if he erects a 
structure or manufactures an article by which others 
come to injury, he is liable only if his negligence is 
the proximate cause of the hurt. Nor is it to be 
marvelled at that entirely different and more drastic 
consequences should be visited upon an act of posi¬ 
tive wrong-doing than upon simple negligence in the 
pursuit of lawful activities. 

So it is that as the creation or maintenance of a 
nuisance is an active or positive tort as distin¬ 
guished from one based upon negligence, the wrong 
is committed at the time of the act complained of, 
and the transfer of possession and control of prem¬ 
ises which is a nuisance to others finds the tort 
complete and the cause of action already accrued, 
even if the full measure of damage be not yet clearly 
defined. To illustrate by a familiar example of 
nuisance, A builds upon his property a dam which 
interferes with the natural flow of water of B, a 
lower riparian owner. A then transfers to C. The 
wrong was complete when the dam was built. A is 
not absolved by the termination of his possession 
and control. But where the liability is founded 
upon negligence, as in the case of a negligently 
constructed building, the wrong is inchoate until 
some injury has resulted; so that if after the negli¬ 
gent acts have taken place, the duty of care with 
respect to the adequacy and safety of a structure 
is shifted by a transfer of possession or control to 
the owner or employer and an injury thereafter 




occurs, no liability attached to the constructor at 
the time of the transfer; nor due to the substitution 
of the owner’s responsibility for his own, does any 
arise. Again, the constructor, guilty only of a negli¬ 
gent performance of his contract, owes after the 
transfer a duty to his employer alone. The conse¬ 
quence is, therefore, that while where nuisance is the 
basis of liability, the transfer has no effect upon 
the responsibility of the constructor, yet where neg¬ 
ligence is the basis, the result is to relieve him of 
all liability save possibly to his employer for non¬ 
fulfillment of contractual obligations. 

Nothing, then, is more conclusively assured than 
the unalterable opposition of the two conceptions 
of liability, not alone in the theories that suggest 
their applicability to the individual case, but also 
in the practical consequences ensuing therefrom. 

The construction of a theater building is not itself 
prohibited by law; it is on the contrary perfectly 
proper from every legal consideration. It is not 
shown in the case of the Knickerbocker Theater that 
there is a single circumstance that would suggest 
that the construction was unlawful. The building 
stood in the same category as any other lawful 
structure in connection with the question of nui¬ 
sance. A lawful structure is not a nuisance. In the 
words of Justice Strong, in Transportation Co. vs. 
Chicago, 99 U. S., 365: 


“The case has been argued on the assump¬ 
tion that the erection of the cofferdam, and 
the necessary excavation in the street, con¬ 
stitute a public nuisance, causing special dam¬ 
age to the plaintiffs, beyond those incident to 
the public at large, and hence, it is inferred, 


the city is responsible to them for the inju¬ 
rious consequences resulting therefrom. The 
answer to this is that the assumption is un¬ 
warranted. That cannot be a nuisance such 
as to give a common law right of action, which 
the law authorizes.” 

In Thornton vs. Dow (Wash.), Ill Pac. 899, 32 
L. E. A. (N. S.) 968, where the action was against 
the contractors who had built an armory building 
for damages for injury to plaintiff by the collapse of 
a balcony railing in the armory during an athletic 
meet, the court distinguished between nuisances 
per se and other nuisances, holding: 

“The thing built or constructed here—the 
armory—of course, was not of a noxious or 
dangerous kind, and nothing noxious eman¬ 
ated from it; and within itself it could not be 
said to be dangerous. The danger would 
depend entirely upon the use to which it was 
put.” 

Judge Lurton on the same ground dismissed the 
contention that the defective bridge in Salliotte vs. 
Kings Bridge Co., supra, was a nuisance with the 
observation: 

“Being a lawful structure, it is not a nui¬ 
sance and those who constructed it are not, 
for that reason, to be regarded as tort feas¬ 
ors.” 

In Benjamin vs. Metropolitan St. By Co., 34 S. 
W. 590 (Mo., 1896), the action was for damages 
caused to plaintiff, a pedestrian, by falling into a 
scuttlehole on the sidewalk, the scuttlehole being 


owned by defendant. The Court said in disposing of 
the claim that the opening was a nuisance: 

“There was no evidence that openings in 
the sidewalk, such as these, are prohibited by 
municipal regulation. On the contrary, am- 
ordinance of the city, read in evidence, regu¬ 
lating the manner of covering such holes, 
necessarily implied authority to maintain 
them. Their maintenance, then, was not a 
nuisance per se which made defendants an 
insurer of their safe condition. The question 
is one of negligence.” (Italics ours.) 

See also to the same effect 

Payne vs. Kansas City, St. J. & C. B. R. Co. 
112 Mo. 6,17 L. R. A. 628, 20 S. W. 322; 

Com. vs. Reed, 34 Pa. 275, 75 Am. Dec. 661; 

Spencer vs. Point Pleasant & 0. River Co., 
23 W. Va. 406. 

In Casey vs. Hoover et al., supra, it was claimed 
on behalf of the plaintiff that the defendants, who 
had constructed the bridge whose collapse injured 
the plaintiff, were liable on the ground that the 
bridge as constructed constituted a nuisance. In 
disposing of this contention the court said, in words 
peculiarly applicable to the case at bar: 

% s 

“It is said by plaintiffs that the bridge as 
constructed was a nuisance, for the reason 
that it was a dangerous obstruction to the 
highway from the beginning; and the statutes 
of Oklahoma relating to the subject of 
nuisance are pointed to as conclusively fixing 
liability upon defendants for the erection and 
maintenance of a nuisance, but we observe 
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nothing in these enactments bevond a legisla¬ 
tive enactment of well settled principles. The 
building of the bridge was ordered and con¬ 
tracted for by constituted authority in the 
manner provided by law. As observed in the 
case of Payne vs. Railway Co. 112 Mo. 6, 20 
S. W. 322, 17 L. R. A. 628, ‘ that cannot be a 
nuisance so as to give a common law right of 
action, which the law authorized,’ Words 
and Phrases Judicially Defined, VoL V, p. 
4861; Transportation Co, vs. Chicago, 99 U. 
S. Loc* Cit. 640, 25 L. Ed. 336; Whitfield vs. 
Carrolton, 50 . Mo. App. 98. There is a 
marked distinction, though sometimes ig¬ 
nored, between causes of action based upon 
nuisance and those grounded in negligence. 
1 Thompson on Negligence, par. 1188; Dicken¬ 
son vs. New York, 28 Hun. Loc. Cit. 256; Ben¬ 
jamin vs. Railway Co. 133. Mo. 274, 34 S. W. 
570. In the former case the fact of negli¬ 
gence is not an essential element for the rea¬ 
son that a thing is a nuisance when of itself it 
constitutes an unlawful annoyance or source 
of danger to others, and the author of it or 
the one who maintains it is held liable regard¬ 
less of the degree of care exercised by him. 

His liability is of the character of an insurer . 

• * • 

“In this case, if the defendant is to be held 
for the erection and maintenance of a nui¬ 
sance in the public highway, it must be upon 
the ground that the bridge in its entirety was 
a dangerous obstruction, regardless of what 
made it such; that is to say , its dangerous 
condition may have been the result of defects 
in the designs anfl, plans, or it may have re¬ 
sulted from the negligence of the township in 
building the approaches. Obviously the con¬ 
tractor should not be held liable, if either of 
these possible causes produced the injurious 
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restilt. The contractor is accountable for his 
own acts. The only ground upon which he 
can be held is that of failing to observe due 
care in the performance of his contract. 
Plaintiff’s position on the subject of nuisance 
is untenable.’ ’ (Italics ours). 


In Yowrig vs. Smith & Kelley Co., 124 Ga. 475, 
52 S. E. 765, defendants under contract with the 
owners replaced and fastened the hatches of a vessel 
Plaintiff while aboard ship making preparations for 
its loading, stepped upon one of the hatches, which 
gave way, causing him to fall into the hold and sus¬ 
tain serious injuries. He brought an action for 
damages for negligence. The petition was dismissed 
below on general demurrer and the plaintiff ap¬ 
pealed. Chief Justice Fish said in upholding the 
action of the court below: 


“The general rule is well established that 
an independent contractor is not liable for 
injuries to a third person, occurring after the 
contractor has completed the work and turned 
it over to the owner or employer and the same 
has been accepted by him, though injury re¬ 
sult from the contractor’s failure to properly 
carry out his contract. * * * There are 
some modifications of this rule. Among them 
are cases where the work is a nuisance per sc, 
or where it is turned over by the contractor 
in a manner so negligently defective as to be 
imminently dangerous to third parties. See 
above cited authorities. The present case we 
think falls within the general rule.” 

Tn Memphis Asphalt & Paving Co. vs. Fleming, 
132 S. W. 222 (Ark.), defendant had constructed a 
sidewalk for an improvement district of the city of 
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Little Bock. The sidewalk extended over a small 
stream and the defendant omitted to place a guard 
rail or barrier at this point. The city accepted the 
work. Plaintiff at night fell or stepped off the side¬ 
walk into the stream and was injured. The Court 
in an opinion delivered by Justice Kirby held: 

“The Asphalt Company’s contract was with 
the improvement district, not the city. The 
general rule is that after the contractor has 
turned the work over and it has been accepted 
by the proprietor, the contractor incurs no 
further liability by reason of the condition of 
the work, but the responsibility, if any, for 
maintaining or using it in its defective con¬ 
dition is shifted to the proprietor. * * * 

It would not come within the qualifications to 
the rule that the work was a nuisance per se 
or was turned over by the contractors in a 
manner so negligently defective as to be immi¬ 
nently dangerous to third persons.” 

In Du Bois Electric Company vs. Fidelity Title & 
Trust Company, Circuit Court of Appeals, Third 
Circuit, 238 Fed. 129, L. B. A. 1917 C. 907, defendant 
electric company was employed to erect a banner 
across a street for a political party. At one end the 
banner was secured to a chimney, which during a 
high wind fell as a result of the negligent methods 
used by defendants in securing the banner, injuring 
the plaintiff’s intestate, who was passing along the 
sidewalk below. Circuit Judge McPherson said in 
delivering the opinion of the Court: 

“The verdict necessarily implies that the 
work was negligent, and for the legal conse¬ 
quences thereof the company may have been 
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liable on its contract with Skinner. But it 
had no contract with Pancoast, and if it is 
bonnd to make reparation for his injury, this 
must be for the reason that it owed him a dnty 
as a person lawfully using the street. But, 
as we decided in 133 C. C. A. 662, 218 Fed. 60, 
the banner was not in itself a nuisance, and 
the only ground, therefore, for holding the de¬ 
fendant liable to Pancoast would be a continu¬ 
ing duty resting on the company so to main¬ 
tain the banner that persons on the street 
should not be endangered. The plaintiff-s 
difficulty is that no facts were proved to sup¬ 
port the inference of such a duty. The com¬ 
pany’s only relation to the work grew out of 
its employment by Skinner, which was limited 
in scope and time and had been fully per¬ 
formed. The company had no further control 
over the banner. It had nothing to do with 
the supporting buildings, and had no right to 
enter them without permission from the oc¬ 
cupiers. * * * 

The jury should have been instructed to 
find a verdict for the defendant, and the judg¬ 
ment is therefore reversed and a new trial 
awarded.” 

Although, as sufficiently appears from Transpor¬ 
tation Company vs . Chicago, supra, the theory of 
negligence furnishes the rule of responsibility for 
defective premises in this jurisdiction in opposition 
to the conflicting and repugnant doctrine of nui¬ 
sance, it may be mentioned that some courts refer 
to such premises as nuisances, but even though they 
take this position, many of them ignore the fact that 
the doctrine of nuisance imposes an absolute re¬ 
sponsibility and proceed to base liability upon 
the grounds of negligence. This is merely a 
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confusion of terms, and such cases furnish no au¬ 
thority for holdmg a constructor who has parted 
with possession and control to any subsequent lia¬ 
bility; because, as we have seen, this can only be 
justified upon the theory of the commission of a posi¬ 
tive tort in the creation or maintenance of the nui¬ 
sance, and the reason for the rule of continuing lia¬ 
bility fails. 

The inapplicability of the law of nuisance to a 
case of negligent construction like the one at bar be¬ 
comes the more evident when consideration is given 
to the consequence which would inevitably attend its 
application. The liability of the creator or main- 
tainer of a nuisance is complete. He is the insurer 
of all harm caused by the nuisance. 

“The question of negligence is not involved 
in an action for the creation or maintenance 
of a nuisance, and hence no negligence need 
be shown in order to establish defendant’s 
liability in damages or complainant’s right to 
an injunction, nor can a showing that there is 
no negligence defeat a recovery.”—29 Cyc. 
1155. 

In Congreve vs . Smith, 18 N. Y. 79, the defendant 
for his own private purposes made and continued a 
covered excavation in a . public street, and the plain¬ 
tiff was injured by falling through the surface. The 
court said, in determining the basis of defendant’s 
liability: ; 

• • • : i 

“The general doctrine is, that the public are 
entitled to the street or highway in the con¬ 
dition in which they placed it; and whoever, 
without special authority, materially ob- 



structs it, or renders its use hazardous, by 
doing anything upon, above or below the sur¬ 
face, is guilty of a nuisance; and as in all 
other cases of public nuisances, individuals 
sustaining special damage from it, without 
any want of due care to avoid injury, have a 
remedy by action against the author or per¬ 
son continuing the nuisance. No question of 
negligence can arise, the act being wrongful.” 

“The complaint contains no allegation of negli¬ 
gence on the part of the defendants in the operation 
or management of the train at the time of the alleged 
injury; nor was this necessary. Negligence of the 
defendant is not ordinarily an essential element in 
an action for damages sustained by reason of a nui¬ 
sance. The action is founded on the wrongful act 
in creating or maintaining it, and the negligence of 

the defendant, unless in exceptional cases, is not ma¬ 
terial. ’ ’ Lamming vs. Galusha, et al., Court of Ap¬ 
peals, N. Y. (1892), 31 N. E. 1024. 


Exley vs. Southern Cotton Oil Co., 151 Fed. 
101 ; 

Vernon vs. Edgeworth (1906) (Ala.), 42 So. 
749; 

Laflin etc. Powder Co. vs. Tearney, 131 Ill. 
322, 23 N. E. 389, 19 Am. St. Eep. 34, 7 L. R. 
A. 262; 

State vs. Portland, 74 Me. 268, 43 Am. Rep. 
586; 

Boston Ferrule Co. vs. Hills, 159 Mass. 147, 
34 N. E. 85, 20 L. R. A. 844; 

Berger vs. Minneapolis Gaslight Co., 60 
Minn. 296, 62 N, W. 336; 

Schaub vs. Perkinson Bros. Constr. Co., 108 
Mo. App. 122, 82 S. W. 1094; 
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Bohan vs. Port Jervis Gaslight Co., 122 N. 
Y. 18, 25 N. E. 246,9 L. R. A. 711; 

American Ice Co. vs. Catskitt Cement Co., 
43 Misc. 221, 88 N. Y. S. 455 (affirmed in 99 
N. Y. App. Div. 31, 90 N. Y. S. 801);' 

Stokes vs. Pennsylvania R. Co., 214 Pa. St. 
415, 63 AtL 1028; 

Gavegan vs. Atlantic Refining Co., 186 Pa. 
St. 604, 40 AtL 834. 

Note, 118 A. S. R. 872. 

To hold a negligently constructed structure a nui¬ 
sance and apply the accepted rule of absolute lia¬ 
bility would be nothing short of monstrous in its 
consequences. Every architect, every contractor, 
every sub-contractor participating in the construc¬ 
tion would be held as an insurer for all time, to all 
people, against any injury caused by the structure; 
and no matter how long since they had parted with 
the slightest degree of possession and control, entire¬ 
ly without power or opportunity to apply any correc¬ 
tive measures, without the remotest influence over 
the use made of the premises by the owner or the 
occupant, they would have entailed upon them re¬ 
sponsibility for every mishap. Each would be re¬ 
sponsible not only for every act or omission of his 
own, but for those of his fellows, for the inquiry 
would only be whether he was one of the creators of 
the structure which was a nuisance, and whether the 
nuisance was the proximate cause of the injury. 
This is well enough when confined to those engaged 
in unlawful projects, but when it is sought to be ex¬ 
tended to the lawful activities of men it cannot be 
accomplished without producing injustice beyond 
endurance, without effectually paralyzing activities 



in many fields of lawful endeavor, without placing a 
withering blight upon the whole building industry. 

Cases involving the liability for negligence in con¬ 
struction of a contractor after the premises have 
been turned over to the owner are to be carefully 
distinguished from another line of cases which, 
while having some general points of similarity, 
really involve distinctly different considerations. 
The latter class of cases involves the liability 
of a lessor or transferor of premises upon 
which a nuisance had, prior to the lease or transfer, 
been constructed or maintained by the lessor or 
transferror. An example of this kind of case is 

furnished by the decision of this Honorable Court 
M \ y 

in Washington Railway & Electric Co . vs. Wash¬ 
ington Terminal Co ., 44 D. C. App. 470. There the 
defendants, operating under a franchise junior to 
that of the plaintiffs, had in constructing a tunnel 
under plaintiff’s tracks in the streets of Washington, 
so conducted their excavations as to render inevit¬ 
able the subsidence of the street upon which plain¬ 
tiff’s tracks were located. The subsidence took place, 
causing injury to the plaintiff’s property, and suit 
was brought for damages. The court held that the 
tunnel was a nuisance and that one erecting a nui¬ 
sance was liable so long as the nuisance continues 
and cannot escape liability for transferring the 
property constituting the nuisance. The court ex¬ 
pressly recognized the essential difference between 
the doctrine of nuisance and the doctrine of negli¬ 
gence, saying at page 482: 


“ Under the view above expressed, we do 
not think the question of negligence material, 
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and therefore shall not enter upon a discus¬ 
sion of the evidence bearing upon that point.” 

Three cases were cited by the Court in support of 
its holding on this point. In the first, Grady vs. 
Wolsnef, 46 Ala. 381, 7 Am. Rep. 593, defendant 
erected in his house adjoining plaintiffs premises a 
cooking range or stove so near to the partition wall 
that the ordinary use of the range injured plaintiff’s 
goods as well as his building and business, and ren¬ 
dered his premises generally uncomfortable and dis¬ 
agreeable. At the time of the alleged injury the 
premises were in the possession of a tenant of the 
defendant’s. The Court there held: 

“The action lies against him who erects a 
nuisance, and notwithstanding a recovery for 
the erection, it may afterwards be maintained 
against him for the continuance, though he 
has made a lease of it to another. He trans¬ 
ferred it with the original wrong and his de¬ 
mise affirmed the continuance of it. He also 
has rent as consideration for the continuance, 
and, therefore, ought to answer the damage it 
occasions” (Italics ours). 

In the second case, Plummer vs. Harper , 3 N. H. 
88, 14 Am. Dec. 333, the action was on the case for 
constructing and maintaining a dam across a certain 
creek, whereby plaintiff’s land was flooded and in¬ 
jured. After the construction, but before the injury, 
defendant had transferred by deed the property 
upon which the dam was situated to another and 
interposed this fact as a bar to liability. It was 
held that under the circumstances one who erects a 
nuisance continues liable so long as the nuisance 
continues. 









m 


& 








-■ •'■ • ’"'-■ ’ ’ 


‘‘It cannot be contended either in reason or_ 
authority that the company were relieved of 
liability from and after the date of delivery 
of the deed, for the deed itself, by its own 
provisions reserving the control rendered the 
defendants liable . Besides, in the deed the 
grantor covenants the right in the grantee to 
maintain the erection of the waterworks; and 
the general principle is clear that one who 
erects a structure or construction which 


In the third case. East Jersey Water Co. vs. Bige¬ 
low (N. J., 1897), 38 AtL 631, the action was against 
plaintiff in error for the diversion of the water of a 
river in such volume as it had been accustomed to 
flow so as to interfere with the operation of a mill 
owned and operated by defendants and their father 
for a period of over thirty years. Plaintiffs in error 
had contracted with the City of Newark to fur¬ 
nish it with water, and for that purpose they 
erected dams, reservoir and works. The contract 
contained an option by which the city could purchase 
the system subject to the license of the plaintiffs in 
error to use all of the water in excess of 27,500,000 
gallons daily until the year 1900, and the Water 
Company was to continue to maintain and operate 
the system until that year. One of the dams so con¬ 
structed diverted water from a mill of the defendant 
in error. Prior to the suit the city exercised its op¬ 
tion, but the Water Company continued in operation 
and control of the plant as provided in the agree¬ 
ment. Upon suit against the Water Company it set 
up the sale to the city as a defense to the action. In 
holding that the sale was no defense, the Court based 
its decision upon the terms of the conveyance: 
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creates a nuisance, and then conveys to an¬ 
other his title, with covenants with the gran¬ 
tee for quiet enjoyment and the right to main¬ 
tain the erection is liable for its continuance, 
upon the ground that, by his relation with the 
occupier, he affirms the nuisance md must in 
the law be regarded as continuing it. He is 
liable for a continuance of the nuisance, if 
from the terms of the conveyance, he can 
fairly be said to affirm or uphold it. The 
ground upon which the alienor is held liable 
for a nuisance created by him is that he is the 
author of the original wrong and transferring 
premises with the original wrong still existing 
is treated as affirming the continuance of it.” 
(Italics ours). N 

In the case described in the declaration the de¬ 
fendants are merely the contractors or constructors 
of a building upon the land of another. When the 
Knickerbocker Theater was completed and turned 
over to the owners of the premises, the latter merely 
resumed absolute control and possession of property 
the title to which was in them continuously. There 
was no transfer by deed, as in the Washington Rail¬ 
way & Electric case and the cases which it cites as 
authority, and consequently there were no covenants 
either for quiet enjoyment or of any other nature 
which would have the effect of affirming the con¬ 
tinuance of a nuisance if one existed. Hence, the 
case at hand stands upon an entirely different foot¬ 
ing, and there is wanting the slightest reason for 
applying to it the same rule of continuing liability. 

Furthermore, the Washington Railway & Electric 
case, although containing no detailed discussion of 
the law of nuisance, proceeded upon the well estab- 


fished rule that one %ho impaira : the v sub jacentsup- 
port of ' the owners surface property w Creates 7 a 
nuisance and is j absolutely liable irrespective of 'neg¬ 
ligence. The law in this connection finds statement 
in- Cooley,-Torts 3cLEd.,- Chap 19, 1 ^Nuisance,” on 
page 12%: 

“A freehold is sometimes divided laterally, 
that is, one man owns the surface, and another 
owns the subsurface where minerals exist or 
are supposed to exist. 4 * "* * * -In. the ab¬ 
sence of'aity such contracts or conveyance, 
the owner of the surface is entitled to sup¬ 
port, not only f of the lands itself I but for the 
buildings erected upon it. The liability of 
• the subsurface owner does not depend upon 
negligence^ but if he removes 'the natural sup- 
^ port, he must shbsfitute that which is suffi- 
r ' cient to protect the surface .’’ 9 

The opinion of this Honorable Court in the twnnel 
case , it is respectfully subrkitted, was not founded 
upon the ground that a defectively avid negligently 
constructed tunnel was a nuisance, but upon the 
ground that an interference, with the right. of sub¬ 
jacent support was. a nuisance, which is something 
quite distinct The Court, distinctly recognises this 
fact at the outset bij brushing aside dll questions of 
negligence and holding the transferor quite regard¬ 
less of it 

G. Gteneral Eide Is Applicable. 

(1) Formal Tkansfeb Not Eequisite. 

While it is undoubtedly true that the declaration 
contains no specific mention 6f a turning over of the 
premises to the owner, still we find it alleged that 
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at the time of the accident the owners and managers 
were in possession and control, from which circum¬ 
stance there is only one inference, namely, that the 
work had been turned over to them. No formali¬ 
ties of turning over are necessary to be shown. Upon 
this question the Supreme Court of Bhode Island in 
Read et al. vs. East Providence Fire District, 40 AtL 
760, held: 


“While it appears that the standpipe had 
not been formally accepted, yet the defendant 
corporation was so far exercising dominion 
over it as to fill it and use it for the purpose 
of delivering water to its customers; and, in 
view of this fact, it is quite immaterial, so 
far as the plaintiff’s rights are concerned, 
whether, as between the defendant and the 
contractor, there had been a formal acceptance 
of the work or not. ’’ 

In two previously cited cases there are holdings 
to the same effect: 

* i The rule in this connection does not re¬ 
quire a formal acceptance of the contractor’s 
work. The liability of the contractor will 
cease with a practical acceptance after com¬ 
pletion of the work.” Memphis Asphalt & 
Paving Co. vs. Fleming, supra. 

“There was some question raised by the 
respondent in relation to the illegality of the 
manner of acceptance; but the whole testi¬ 
mony is conclusive that, while there might 
have been some technical omissions, as a mat¬ 
ter of fact the state did have control of the 
armory, that the officer appointed by the state 
to receive it had passed upon and received it, 


that it was in the possession of the state at 
the time of the accident and that the parties 
injured were there by invitation of the state 
alone. * * Thornton vs. Dow, supra. 

(2) Pleadings Abe to Be Construed Against the 

Pleader. 

The failure of the declaration in the instant case 
to set forth facts bringing it dearly and unequivo¬ 
cally under any exception is the more manifest when 
we consider the elementary rule that pleadings are 
to be construed most strongly against the pleader— 
a rule fordbly stated by this Honorable Court in 
Meams vs. Harris, 45 App. D. C. 539 : 

“The rule is fundamental, verba fortuiis 
accipiuntur contra proferentem —language is 
.fto be construed against the composer. He 
has his choice of words. If he chooses to 
employ doubtful or ambiguous phrases when 
unmistakable language was ready to his hand, 
it is fair to assume that he did so because he 
did not quite dare to use the stronger ex¬ 
pression. His interest prompted him to use 
the strongest expressions the truth would 
warrant: it must be assumed that he has done 
so.” 

r 

There are not wanting cases where the circum¬ 
stances are similar in all essential repects to the 
one at bar which show beyond doubt that a declara¬ 
tion like the one here presented is fatally defec¬ 
tive upon demurrer. Thus, in Heindirk vs. Louis¬ 
ville Elevator Co., supra, plaintiff was injured while 
working on a machine manufactured by defendants 
and by them sold to his employer. He alleged that 
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the accident was caused by negligence of the de¬ 
fendants in the construction of the machine. A 
demurrer was interposed and sustained. Upon 
appeal it was held that a manufacturer is not as a 
general rule liable to those not in privity of contract 
with him for negligence in making his products, 
and after reviewing the recognized exceptions the 
court concluded with the statement: 

“The case before us does not fall within 
any of the exceptions laid down to the general 
rule, which seems to be supported by sub¬ 
stantially the entire current of authority. It 
is not shown that the dangerous condition of 
the machinery was known to the elevator 
company, and it is not alleged that the ma¬ 
chinery in its condition was imminently dan¬ 
gerous to human life, a/nd there is nothmg to 
take the case out of the general rule.” (Ital¬ 
ics ours.) 

To the same effect is the holding in McCaffrey vs. 
Mossburg & G. Mfg. Co., supra: 

“We think that the result of the cases on 
this subject clearly establishes the weight of 
authority in favor of the rule that where the 
cause of the injury is not in its nature immi¬ 
nently dangerous, where it does not depend 
on fraud, concealment, or implied invitation, 
and where the plaintiff is not. in privity of 
contract with the defendant, an action for 
negligence cannot be maintained. The dec¬ 
laration in this case simply charges negli¬ 
gence, without arny of the other necessary 
elements, and hence the demurrer to the dec¬ 
laration must be sustained.” (Italics ours.) 


t 




If is not even incumbent upon defendants to show 
that the owners of the building when they resumed 
possession and control had knowledge of the defects 
in order for the chain of causation to be broken. 
The law places upon the owner or person in pos¬ 
session and control the duty of securing the safety 
of the premises to which he invites the public, and 
a failure to fulfill this duty constitutes the inter¬ 
position of a conscious human element. If the 
owner or person in possession and control has been 
deceived or imposed upon by a concealment of the 
defects in an imminently dangerous structure, the 
chain of causation proceeding from the constructor’s 
negligence is broken, but in such case it is the office 
of the declaration to set forth the circumstances of 
such deceit or concealment in order to show that 
there has been no shifting of responsibility. This 
is exemplified by the decision in Vicksburg vs . 
Holmes, supra , which was an action for damages for 
negligence. The City of Vicksburg wished to change 
the grade of a certain street on which a church was 
located. To change the grade would cause the 
church to be lower than the street, thereby damaging 
the property, and to preclude this the city agreed 
to raise the church’s elevation to conform to the 
street level The complaint alleged that 64 On account 
of the insufficient number and size of the pillars 
put under the said building, and the poor material 
used therein and the negligent and imperfect work¬ 
manship, the said church was not safe for the pur¬ 
poses for which it was intended; that in addition 
to the above, the said pillars were set upon the 
surface of the ground, so that they were likely to be 
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tmdermined and weakened by water flowing nnder 
said church, all of which should, and conld by the 
exercise of ordinary care and diligence, have been 
known to said defendants.” The complaint went 
on to allege that the complainants were injured by 
the collapse of the church during services. A de¬ 
murrer to the declaration was sustained and the 
Supreme Court in affirming the judgment below held: 

The general rule is that, after the con¬ 
tractor has turned the work over, and it has 
been accepted by the proprietor, the contrac¬ 
tor incurs no further liability to third parties 
by reason of the condition of the work; but 
the responsibility, if any, for maintaining and 
using it in its defective condition, is shifted 
to the proprietor. * * * " Before the city 
can be held liable to complainants, it must 
be shown that there was some element of de¬ 
ceit, or concealment of the dangerous instru¬ 
mentality. It is not sufficient to allege negli¬ 
gent construction. It must also be alleged\ 
that there was a concealment of this danger¬ 
ous condition when the building was turned 
over to its owners and accepted by them . We 
think the bill of complaint may reasonably be 
construed to mean that the negligent con¬ 
struction and poor material used in the build¬ 
ing was obvious, and that the owner accepted 
the work without demur; and if this be true, 
it follows that the owner knew of the defects 
when it accepted the building. It must be 
shown that the oivner was unaware of the 
danger, and it must be shown that the cityj 
or its agents, concealed the defective material 
and workmanship ” (Italics ours). 
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CONCLUSION. 

% • • 

In conclusion, it is submitted that the several de¬ 
fendants below were improperly joined, because 
there was no concert or unity of action among them, 
and they were under no joint duty. 

The doctrine df res ipsa loquitur being confined in 
its application to cases where the defendant is in 
possession and control of the premises at the time 
of the happening, and so is absolutely without per¬ 
tinency where, as here, the defendant had, at such 
time, no possession or control. 

The present case is well within the general rule 
which is law throughout the United States, and very 
definitely and explicitly recognized in Savings Bank 
vs. Ward, and for that reason followed in the Fed¬ 
eral courts to such an extent that it is binding in this 
jurisdiction, to the effect that appellant was un¬ 
der no duty to appellee’s intestate. It is impos¬ 
sible to bring the case under any of the exceptions. 

Finally, the declaration conclusively shows on its 
face that the alleged acts of the appellant were not, 
because of the intervening negligence of the owners 
and managers of the theater, the proximate cause 
of the death of the intestate. It is therefore sub¬ 
mitted that the decisions of the Court below over¬ 
ruling the motion to strike out and the demurrer 
were erroneous, and should be reversed. 
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John H. Foed, 

' Appellant, 

vs. 

Nicholas Apfelbatjm, Admb., 

Appellee. 


No. 4030. 

No. 35, 

Special Calendar. 


STATEMENT. 

The declaration in the above-entitled canse is in 
two counts which, save as to one exceptional cir¬ 
cumstance noted below, are identical in their allega¬ 
tions. 

The declaration alleges in substance that the 
Knickerbocker Theater was constructed for use as 
a moving picture theater and a place to where the 
public generally were to be invited (R., pp. 2, 3). 

The declaration then alleges that the plans and 
specification and the design and structure of said 
building were prepared and performed under the 
supervision and direction of the defendant Crandall; 
that the defendant Wagner was the general contrac¬ 
tor who caused the building to be erected; that the 




iron and steel work - which' 0 entered into the con¬ 
struction of the building was designed, fabricated, 
furnished and installed by the defendant Union 
Iron Works Company under the supervision and 
direction of the defendant Ford, the appellant here; 
that the defendant District of Columbia was a mu¬ 
nicipal corporation charged with the supervision of 
all building operations in the District of Columbia; 
that it was the duty of the said defendants to so 
conduct their affairs in connection with the Knicker¬ 
bocker Theater that, when completed, it would be 
safe for the purposes intended. (R. r pp. 2, 4). 

The declaration thenvproeeeds to allege that each 
of the defendants were negligent in the performance 
of their duties, as a result of which negligence the 
theater, when completed,'was in an unsafe, danger¬ 
ous and defective condition (R., pp. 3, 5). The dec¬ 
laration then alleges ithfcfcion January 28, 1922, the 
plaintiff’s intestate was in the theater for the pur¬ 
pose of witnessing a moving picture exhibition there¬ 
in, when as a result of the negligence of the defend¬ 
ants the roof, ceiling and balcony of said building 
fell upon and killed her (R., pp. 3, 5). 

The difference between the first and second counts 
consists of the additional allegation in the latter 
count that, on the 28th of January, 1922, the theater 
was operated for profit by the defendant Crandall 
jointly with the Knickerbocker Theater Company, 
a corporation. 

To this declaration the appellant filed a motion 
to strike out and a demurrer, both of which raised 
issues similar to those involved in No. 4026. The 
only substantial difference* between this “case and 





No. 4026 is, that in the present case there is no alle¬ 
gation that the owners and managers of the theater 
at the time of the accident had knowledge of the dan¬ 
gerous condition of the structure, and invited ap¬ 
pellee’s intestate therein. 

It is respectfully submitted for the reasons set 
forth in No. 4026, that the action of the Court be¬ 
low in overruling the motion to strike out and the 
demurrer should be reversed. 








IN THE COURT OF APPEALS OF THE 
DISTRICT OF COLUMBIA. 


John EL Fobd, 

Appellant , 
vs. 

Nathan I. Ubdong, Apmb., 

Appellee. 


Calendar. 


By agreement of the parties and approval of the 
Court, the record in this case was not printed. 

Inasmuch as the declaration, motion to strike and 
demurrer in this case raise the same general issues 
as those in No. 4030, this case will be argued, leave 
of the Court having already been obtained, upon the 
record in No. 4030. » 
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HO, 4089. 

IN THE COURT OF [APPEALS OF THE 
DISTRICT OF COLUMBIA. 


John H. Fopd, 

Appellant, 

vs. 

Rose Goon, 

Appellee. 


STATEMENT. 

The record in this case was, by the consent of the 
parties and approval of the Court, not printed. The 
declaration and demurrer raise the same general 
issues of law as those raised in No. 4026. No motion 
to strike out was filed. 

It is submitted that the action of the lower Court 
in overruling the demurrer should, for the reasons 
set forth under No. 4026, be reversed. 

Respectfully submitted, 

E. H. Gibson, 

J. C. Gibson, 

J. W. Hazetjj, 
Attorneys for Appellant 





